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THE CRIMINAL JUSTICE SYSTEM OF SCOTLAND

1. Demographic Issues
1.1 Asof 30" June 1999 thetotal population of Scotland was5,119,200.

1.2 The minimum age of criminal responsibility is 8 years, which is
an absolute limit. Children aged between 8 and 16 years may be pros-
ecuted before a criminal court as regards particularly serious crimes,
though protections are in place to make any proceedingsless public and
stressful to the accused. The total number of people who have reached
the minimum age of criminal responsibility is4,629,300, approximately
90% of the population.

1.3 Full criminal responsibility isreached at 16 years of age. Thetotal
number of peoplewho havereached thisageis4,342,432, approximately
85% of the population.

1.4 Thereisonly avery small minority of people residing in Scotland
who are non-natives.

1.5 The most common nationalities anong non-natives are English,
Irish and Welsh (although most of these are United Kingdom citizens).
Other European nationalities, such as Spanish, German and Italian, are
also represented, though in even smaller number.

1.6 The proportion of the population living in urbanised areas is ap-
proximately 67%. An areais defined as “ urbanised” if it has more than
2.1 residential addresses per hectare, or if it has more than 0.1 non-resi-
dential addresses per hectare.



1.7 Inthe spring of 2000, 2,272,000 people were employed in Scot-
land, approximately 72% of the population having reached the generally
accepted “working age” of sixteen years. Of these, approximately 54%
were male. At the same time, the number of unemployed persons was
888,000, approximately 28% of the country’s potential workforce. Of
these, 698,000 (approx. 22% of the potential workforce) were not ac-
tively seeking work, with “long-term illness’, “looking after a family
home” and studying being the main reasonsfor personsnot seeking work.



2. Criminal Law Statutes

2.1 Scotland issomewhat unusual inthat, unlike many European coun-
tries, it does not have a criminal code. As a result, it is impossible to
make reference to a single convenient place where one might find an
official statement asto what types of behaviour constitute crimein Scot-
land. Thissituation is generally viewed as something of a double-edged
sword. On the one hand, it allows the criminal law of Scotland to be
flexible, but on the other, it leavesthelaw open to criticism asbeing less
definite and less certain than that of other jurisdictions.

Therefore, instead of identifying a single written code, reference must
be made to anumber of other sources. Every branch of the criminal law
(and indeed all law in Scotland) is derived from these sources, either
individually, or through amixture of these elements. They are: the com-
mon law (i.e. case law); the works of certain “institutional” writers of
the 18th and 19th centuries, whose observations and opinions are given
authoritative status; and finally legislation, in theform of Actsof Parlia-
ment, any secondary legislation, and also any extra-national legislation
by which Scotland is bound.

The common law of Scotland is a system consisting, traditionaly, of
long-standing rules whose origins either cannot be traced or have no
legislative foundation. However, a more practical definition is that the
“common law” has been constructed gradually from the decisions made
by judges sitting in the higher courts. In criminal matters, the supreme
court isthe High Court of Justiciary (henceforth “High Court”). Most of
the basic principles were laid down by the High Court in the 18th and
19th centuries but the criminal law is still developing and changing.
However, even though the law may be altered, it is not permissible to
apply it retroactively as a result of the incorporation of the European
Convention on Human Rights (Article 7.1) in Scotland (and the United
Kingdom) in 1998. Despitethis, there exists some confusion asto whether
theHigh Court, in practice, isprevented from applying thelaw retroactively,



owing to the Court enjoying what isknown asa* declaratory power,” which
alowsit, ineffect, to“create” new crimes. However, use of the declaratory
power issubject to variousrestrictions, which safeguard againstitsabuse. In
any case, the decisionsof the court should not, asafundamental constitu-
tional rule, directly conflict witharulelaid down by Parliament (seebel ow for
moredetailsonthis).

Thehistory of the Scottish common law islong: the High Court adopted its
modern form in 1672 but records of its authority can be traced for many
centuriesprior to this. Against that background, it would an arduous task
indeed to establish what part of the common law isbased solely onjudicial
decisionsthrough the ages. But such studies have been doneat variousinter-
va sthroughout therecent history of the Scottish criminal law system, anditis
from studiesof thistypethat the*ingtitutional writings” aredrawn. (Indeed, it
isarguablethat thework of ingtitutional writersismerely adocumentation of
thecommon law at thetime, but thereal vaue of suchwritingsistheenuncia-
tion, analysisand discussion of the principleswhich have emerged fromthe
decisonsof thecourts.)

Thisbringsusto the second source of Scottish criminal law. Thefirst study of
judicia decisionswasmadeinthelate 18" century by Baron David Hume,
who documented and commented upon thelaw upto 1797. Thiswork, enti-
tled Commentaries on the Law of Scotland Respecting Crimes, was up-
dated asfar asafourth edition (published in 1844, by prominent advocate
BenjaminR. Bell), andisafforded “ authoritative” status. Such statusisalso
enjoyed by severa other worksinwhich the authors, athough basing their
treatisesonthework of Hume, have collated subsequent cases and expressed
viewsupon the devel opment of thelaw. Theseare Alison’sPrinciplesof the
Criminal Law of Scotland (1832) and MacDonald'sPractical Treatiseon
the Criminal Law of Scotland (latest edition published 1948). Theseinsti-
tutional writingsremain an important source of Scotslaw, and arean often
used starting point by anyonewishing to establish thelaw regarding acertain
crime. Finaly, Gordon’s Criminal Law of Scotland (3rd edition published



2000 and 2001) hasnot yet attained “institutional” statusbut isindisputably
regarded asthe most important current text inthe area.

The third source of law in Scotland islegislation, usually in the form of
Acts of Parliament. Legidlative rules are not subject to development in
the same way as common law rules; they can only be amended by sub-
sequent Acts. The words of these rules are however open to interpreta-
tion by thejudges who must enforce them, and such interpretationsform
part of the law itself. As previously mentioned, the decisions of a court
should not directly conflict with the will or decision of Parliament be-
cause, congtitutionally, the latter is supreme. As aresult of “Parliamen-
tary supremacy,” the common law can have no effect on existing legis-
lation, while legidlative rules can radically alter the common law (for
example, in 1995 an Act of Parliament radically atered the common
law which prohibited male homosexual acts).

Some legidation is created by bodies or persons to whom Parliament
has delegated by statute the relevant authority. The extent of these del-
egated powers are usually detailed very clearly in the “parent” statutes.
There are two main types of this non-Parliamentary legislation: “ Statu-
tory Instruments’, which are used increasingly in the criminal law to
create traffic offences and the like; and “byelaws”, often made by local
authorities, regulating local matterslike parking and dog-fouling in parks.
Non-Parliamentary legislation enjoys the same status as Parliamentary
legislation, since the power under which it is created is seen as deriving
directly from Parliament.

As regards Parliamentary authority, in the early 18" century Scotland
and her neighbour England were brought together by the Treaty of Un-
ion in 1707. This brought about the demise of the Scottish Parliament,
where a great deal of criminal legislation had been passed. The same
was true, of course, of the English Parliament. It was assumed that the
legislation of both Parliaments would remain, and would be common to
both countries of the new Union. However, over the course of the eight-
eenth century, more and more Scottish | egislation became outdated, and



wasreplaced by Actsof the new “United Kingdom” Parliament. Themodern
crimind law in Scotland very rarely relieson pre-Unionlegid ation and, until
1998, all current legidation was created by the UK Parliament in London,
athough Actsapplying solely to Scotland have the country’ snamein paren-
thesestowardstheend of theofficid title.

However, in 1998 the UK underwent a process of devolution of power
away from London, which saw the creation of a new Scottish Parlia-
ment in Edinburgh. The Scottish Parliament now has authority to legis-
late on certain matters, including law and order (with the exception of
certain UK “home affairs’ issues such as drug abuse and firearms). So,
within the permitted areas, Acts of the Scottish Parliament form an im-
portant part of the criminal law, and in keeping with the UK’ s constitu-
tional tradition, these Acts are, again, superior to any court decision. It
must be noted that in areas in which the Scottish Parliament is not com-
petent, legislation passed in Westminster remains supreme.

It is also important to note that Scotland is aso bound by certain extra-
national legislation, such aslegislation of the European Parliament, and
the European Convention on Human Rights. Thisis the only situation
where the supremacy of Parliament is compromised.

Thecriminal law of Scotland hasundergoneanumber of important statutory
reformssince 1945, for example: the abolition of the death penalty (Murder
(Abolition of Death Penalty) Act 1965, the*® codification” of many sexual
offences (Sexua Offences(Scotland) Act 1976); and thelegalisation of vari-
oushomosexual practices(Criminal Justice (Scotland) Act 1980). Therehave
al so been someimportant changesto the common law asaresult of innova
tivedecisionsby theHigh Court, for example: abolition of therulethat aman
could not be convicted of rapeagainst hiswifein SvH.M.A. 1989 SLT 469,
expresdy because of changed socid attitudessincethetimeof theingtitutional
writers; and making it acrimeto supply materia sto be used by childrenfor
the purposes of “glue-sniffing” in Khalig v H.M.A. 1984 JC 23 (amove
whichtook |legidationin England and Wales).



2.2 Asaresult of thecomplex nature of Scotland'scriminal law, thereisno
single publication which documentsthelaw initsentirety. Instead, what one
must do isconsult anumber of publicationswhichtogether provide acom-
prehensive account of the criminal law of Scotland. For thispurpose, thelist
that follows provides coretextsfor each source of thelaw.

Asregards institutional writings, Hume's Commentaries on the Law of
Scotland Respecting Crimes remainsthe most important. Asnoted above,
the most important modern text is Gordon’s Criminal Law of Scotland,
Vols 1 and 2.

To trace the devel opment of the common law on crime, decisions of the
High Court are published in a variety of official law reports. The most
important of these are: Session Cases (cited JC because criminal cases
are in the section of each volume devoted to the High Court of Justici-
ary); Scottish Criminal Case Reports(cited SCCR); and ScotsLaw Times
(cited SLT). These series overlap to a very large extent, in that they
report the same cases.

Legislation is aso published in a number of forms. The most useful
source of criminal legislation is Satutes in Force — Official Revised
Edition, which makes strenuous efforts to rewrite criminal —and other —
legislation in accordance with amendments and repeals. Also worthy of
note is the Current Law Statutes series. While this publication has no
official authority, it remains a useful reference source for U.K. legisla-
tion. Finally, all U.K. legidation isofficially published by The Station-
ery Office, and any Actsetc passed from 1988 onwards are availablevia
the World Wide Web at the homepage of Her Majesty’ s Stationery Of-
fice at http://www.hmso.gov.uk.

The full bibliographic references (including ISMB / ISSN)for al the
abovetitles are included in the main bibliography at the end of thisre-
port. There are at present no official translations of any of the materials
cited.
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2.3 Aslegidationisanimportant sourceof Scotscrimina law, it would be
impractical to provideacomprehensivelist of the vast number of statutory
offences. Thedefinitionsof such offencesare containedintherelevant legis-
lation. Attention can be drawn to themoresignificant crimina statutes, all of
which definethe statutory offencesto which they relate. Theseinclude: the
Misuseof DrugsAct 1971 (asamended by subsequent legidation); the Sexud
Offences (Scotland) Act 1976: the Road Traffic Acts of 1988 and 1991,
aongsidethe Road Traffic Offenders Act 1988; the Carrying of Knives, etc.
(Scotland) Act 1993; and the Firearms (Amendment) Actsof 1988 and 1994.
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3. Procedural law statutes

3.1 Theprincipa statutegoverning crimina procedureisnow the Criminal
Procedure (Scotland) Act 1995 (asamended) whichin many waysisakinto
aCodeof Crimina Procedure (henceforthit will bereferred to as*the 1995
Act”). Thisstatute bringstogether law from avariety of sourceson every
aspect of criminal procedure, and providesadefinitive statement of the cur-
rent law on these matters. Asit hasdrawn its content from various earlier
proclamationsof thelaw, itshistory issomewhat complicated.

Littleisknown about the maintenance of law and order in Scotland prior
to the end of the eleventh century. Throughout the twelfth and thirteenth
centuries, as a result of the influence of the Norman feudal system, an
attempt was made to impose central government and, consequently, a
system of criminal justice. However, at thistime Scotland was a country
troubled greatly by war and religious disharmony, and the existence of
these problems forced the system into decline, eventually causing an
entire halt to its development in the early fourteenth century. No further
advancesin the law of criminal procedure occurred until after the 1707
Treaty of Union between Scotland and England. Despite thefact that the
legidative power had passed to the Parliament of the United Kingdom,
Scottish criminal procedure succeeded in evolving independently, and
retains today a character which isvery distinct from that of England. In
recent times, major developments have increasingly had their originsin
statutory provisions rather than in the common law.

The 1995 Act, which was passed with aview to setting out a definitive
statement of all aspects of criminal procedure, both consolidates earlier
statutes on criminal procedure and incorporates (with appropriate amend-
ments) all relevant rules which previously were to be found elsewhere.
Asregards the first function, the Act follows two previous statutes: the
Criminal Procedure (Scotland) Act 1887 and the Criminal Procedure
(Scotland) Act 1975. Asregards the second, anumber of sectionsin the
1995 Act are restatements (with amendments where necessary) of pro-
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visonscontainedin other statutes, including: the Crimina Evidence Act 1965;
the Police (Scotland) Act 1967; the Criminal Justice (Scotland) Act 1980;
and the Prisonersand Criminal Proceedings (Scotland) Act 1993.

Since its enactment, the 1995 Act has been subject to several amend-
ments, al of which have been incorporated in its text, the most signifi-
cant being those made by the Crime and Punishment (Scotland) Act
1997, the Crime and Disorder Act 1998, and the Bail, Judicial Appoint-
ments, etc. (Scotland) Act 2000.

The most significant reform since 1945 has been the effective codifica-
tion of criminal procedure, initialy through the Criminal Procedure (Scot-
land) Act 1975 and now in the 1995 Act. Also of major importance was
the creation of a non-punitive, welfare oriented approach to young of-
fenders, who are rarely prosecuted in the courts but instead are dealt
with through a system of relatively informal “children’s hearings’ (see
7.3 below). This followed upon recommendations by the Kilbrandon
Committee (Report on Children and Young Persons, Scotland, 1964,
HM SO, Edinburgh) which were implemented in 1968. Another devel-
opment has been the huge increase in cases processed outwith the for-
mal court structure, principally through the issue of “fixed penalties’ in
road traffic casesand “fiscal (prosecutor) fines’ asregardsvarious other
minor offences.

3.2 All UK. legidationisofficially published by The Stationery Of-
fice, and any statutes passed since 1988 is available viathe World Wide
Web at the homepage of Her Magjesty’s Stationery Office at http://
www.hmso.gov.uk. As explained above, the nearest Scotland has to a
Procedural Codeisthe Criminal Procedure (Scotland) Act 1995 (1SBN:
0105446955).

3.3 Althoughthe 1995 Act isderived from and influenced by anumber of

preceding Satutes, it supersedesal previouslegidation. Therefore, when sub-
sequent amendments are taken into account, it constitutesacomprehensive

13



statement of the law asregards criminal procedure. Thereisno separate
system of administrative or any other pena offencesin Scotland.

3.4 TheChildren (Scotland) Act 1995 now incorporatesthewelfare ori-
ented system of children’shearings (see 3.1 above) into awider statute con-
cerned with most aspectsof child welfare. Wherean offenceiscommitted by
ajuvenile (under 16 or 18 if they arealready in the system), the police will
bring thisto the attention of aReporter whosetask isnormally to determine
whether the childisin need of somemeasureinvolving compulsory care. If
0, the Reporter will refer thechild to achildren’shearing, comprising apand
of threelay personswith specidised training. A children’shearingisan admin-
igtrativetribuna not acourt of law and thusdoes not decidewhether the child
is“guilty” of theoffence; indeed, if thereisadispute over thefacts, the case
must bereferred to court (see 7.3 for more detailsof “hearings’). It should
alwaysberemembered that there are many reasonswhy children come be-
forechildren’shearingsother than that they may have committed an offence.

In the rare case where the offence committed by the juvenile istoo seri-
ous to be dealt with by a children’s hearing, it will be referred to the
public prosecutor. The procedures for dealing with this small minority
of young offendersis set out in Part V of the Criminal Procedure (Scot-
land) Act 1995 (see 7.3 for more details).

14



4. The court system and the enforcement of
criminal justice

4.1 Partl of the Crimina Procedure (Scotland) Act 1995 (“the 1995 Act”)
setsout the court system, detailing itsorganisation and thejurisdiction of each
of thecrimina courts, thesebeing the High Court of Justiciary, Sheriff Courts,
and District Courts (see 6.5 for more details). The only major reformto the
court system since 1945 was the creation in 1975 of the District Courts,
which replaced avariety of minor local courts, such asthe Police Courts,
Burgh Courtsetc. Thiswascarried out by the District Courts (Scotland) Act
1975.

4.2 All UK. legidationisofficially published by The Stationery Of-
fice, and any passed from 1988 onwardsisavailableviathe World Wide
Web at the homepage of Her Mgjesty’s Stationery Office at http://
www.hmso.gov.uk. The ISBN of the 1995 Act is 0105446955. It is not
available in any languages other than English.

4.3 The provisions outlined in Part | of the 1995 Act are mostly
restatements of laws drawn from earlier statutes. Theseinclude: the Cir-
cuit Courts and Criminal Procedure (Scotland) Act 1925; the Sheriff
Courts (Scotland) Act 1971, and the District Courts (Scotland) Act 1975.
In any event, the 1995 Act (as amended) now supersedes all previous
statutes on this matter, and should be taken as a complete and authorita-
tive statement of the law in this area.

4.4 Thelaw asregardstheorganisation of thepoliceisoutlinedin Part 11 of
the 1995 Act. Thelaw asregardstheorganisation of solicitorsismainly con-
tained inthe Solicitors (Scotland) Act, whiletherulesgoverning advocates
stem primarily from the common law. Themain source of thelaw concerning
imprisonment isthe Prisons (Scotland) Act 1979 but also of relevancearethe
Prisonersand Crimina Proceedings (Scotland) Act 1993, the Criminal Jus-
tice and Public Order Act 1994, and the 1995 Act, Part XI. Thereisno

15



dedicated probation servicein Scotland, therel evant functions being under-
taken by generic socia workers.

45 (See3.4above)
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5. The fundamental principles of criminal law and
procedure

5.1 Attheoutset of thischapter, it must be noted that Scotland has no
Penal Code (see 2.1) and thus no statutory definitions of many impor-
tant principles and concepts. The criminal law of Scotland has not, in
one sense, traditionally recognised the “legality principle” because the
High Court has always possessed a power which allows it to “declare’
the law. The “declaratory power” can be invoked to make criminal an
act not previous thought to be unlawful, thereby rendering the accused
liable to conviction. Although this power may be applied only in very
restricted circumstances, is now rarely used and is subject to much aca-
demic debate, it remains an apparently constitutionally-protected power
of the High Couirt.

However, with the passing of the Human Rights Act by the United King-
dom Parliament in 1998, the European Convention for the Protection of
Human Rights and Fundamental Freedoms was formally incorporated
into UK law (and therefore into the law of Scotland). This Act prevents
the UK courts from acting in any way inconsistent with the terms of the
Convention. Article 7 of the Convention impliedly protectsindividuals
against retroactive application of the criminal law. Given the direct en-
forceability of this Articlein the UK courts, it appears that the declara-
tory power istherefore left in a somewhat uncertain position. The ques-
tion of whether it remains competent remains unanswered by Parlia-
ment or by the courts.

5.2 Thecrimina law of Scotland doesnot formally classify crimesinterms
of severity. Thenearest Scotslaw comesto dividing offencesinthisway isto
recognisetwo distinct formsof criminal procedure. Theseare summary” and
“solemn” procedure. Theformer isappropriatefor lessseriouscrimesand, in
theory (if notinfact), ismoreflexible, speedy and relatively informal. If the
casegoestotrid, itisheard by ajudge, either asheriff or alay justice (some-
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timestwo of thelatter), without ajury. In contrast, solemn procedure (or
procedure® onindictment” to giveit another name) isfor more serious of -
fencesandismorelengthy (intheory) and morestrictly governed by rulesof
procedure. Trialsof thistype areawaysheard beforeajury, with either a
sheriff or High Court judge on the bench.

However, it would be incorrect to say that the distinction drawn be-
tween summary and solemn procedure constitutes a firm division be-
tween offences. Most common law crimes can be prosecuted under ei-
ther summary or solemn procedure, and while some statutory offences
designate which procedure is to be employed, many do not. Where a
choice exists, the decision as to which procedure to employ lieswith the
prosecutor.

Asregards the grouping of crimes by type, once again no formal classi-
ficationsexist in Scotscriminal law. It is, however, traditional and con-
venient for commentators and legal writers, when documenting Scots
criminal law, to employ some method of division between crimes. The
most common method is to group together crimes based on significant
features which they appear to have in common. Therefore, it is possible
to group crimes under headings such as “ Crimes Against the Person”,
“Crimes of Dishonesty”, “Sexua Offences’ and so forth. The institu-
tional writers, such as Hume, generally devoted a chapter to each indi-
vidual crime, with only some grouped together under a common head-
ing (for example, murder, culpable homicide and some other offences
are classified under the general heading “homicide”).

It has become the norm that, purely for statistical purposes (e.g. for the
monitoring of crime trends) activities contrary to the crimina law are
dividedinto“crimes’ and* offences’, and are further divided into group-
ings by type of crimewithin each category. It must be noted that all such
divisions are used for reasons of administrative convenience only, and
have no legal basis whatsoever.

18



5.3 Theminimum ageof criminal responsibility under Scotslaw iseight
years, and no person under thisage may be charged with an offence. Be-
tween the ages of eight and sixteen years, the offender can be prosecuted
beforeacriminal court, although it ismuch more normal for the child to be
referredtoachildrens’ hearing (see 3.4 above).

The minimum age at which an offender may be dealt with asan adult is
Sixteen years.

5.4 As Scotland has no Penal Code, concepts such as strict liability
cannot be enshrined within it. However, the criminal law of Scotland
does indeed recognise the notion of strict liability, as discussed in the
following section.

55 The general rule in Scots criminal law is that an accused must
display intent before he is guilty of an offence. However, there do exist
anumber of statutory offenceswhich giveriseto “strict liability” if com-
mitted. Providing an exhaustive list of such offences isimpossible due
to the high number of statutory provisionsinvolved, but attention can be
drawn to three of themost significant areasin which strict liability arises.
Thefirst isroad traffic offences, governed by the Road Traffic Acts of
1988 and 1991, and the Road Traffic Offenders Act 1988. The second is
various crimes involving offensive weapons, governed by the Carrying
of Knives, etc. (Scotland) Act 1993, and certain provisions of the Crimi-
nal Law (Consolidation) (Scotland) Act 1995, which consolidated cer-
tain provisions contained in the earlier Civic Government (Scotland)
Act 1982. The third is a variety of drugs offences, governed predomi-
nantly by the Misuse of Drugs Act 1971, as amended by a number of
subsequent Acts and secondary legislative measures.

5.6 InScotland, certain non-human“legal” personscan beconvictedfor a
limited number of crimes. Certain busi ness organi sations—particularly incor-
porated companies—aretreated in Scotslaw as separate legal entities (or
“personae”) from the people who own, direct or are employed by them.
Consequently, they can be accused, tried or convicted of crimesinmuchthe

19



sameway ashuman personscan. Generally, thelimitsof corporate responsi-
bility aredictated by practica and conceptua considerations. In other words,
ifitispractically possiblefor the non-human personto have committed” the
crime, that legal person may be subject to criminal proceedings. Of course,
the converseisasotrue, so animportant limitation (though an indirect one)
can befound asregards crimeswhich have aspecificintent intheir descrip-
tion, for example* shamelesdy indecent conduct”. A company (or other non-
human person) cannot display the qualitative notion of “shamelessness’, and
50 such achargewould beincompetent.

5.7 Scots criminal law at present recognises three grounds of justifi-
cation which negate the committal of a criminal offence. There are, of
course, particular rulesto be observed and limitations on the applicabil -
ity of these defences. The grounds of justification are “lawful author-
ity”, “self-defence” and “necessity” . It should be noted that each of these
are common law defences and, in keeping with the tradition of Scots
criminal law, each caseisjudged upon its own merits.

Lawful authority is pled where the accused can be said to have held
some position or other status which provided him the authority to act as
hedid. An example of thisiswhere apolice officer shoots dead an armed
and dangerous fugitive. This defence may be pled in arange of circum-
stances, but it is always subject to certain limitations, such as the force
used not being excessive and an absence of viable alternatives.

Self-defenceispled where the accused can be said to have acted to protect
hisown person or lifeor, to alesser extent, that of others. Therearevery
strict rulesgoverning the use of thisdefence, particularly when the accused
hascommitted homicide. Specificaly, thethresat to theaccused must beimmi-
nent, the action taken must be necessary and proportional to thethreat faced,
and thereisaduty imposed on any person to empl oy any reasonable means
of retreat or escape beforeacting in an otherwise criminal manner.

Necessity ispled where the conduct of the accused person wasnecessary in
order to either serve some greater public good, or protect hisown welfare.

20



Generaly theformer islooked upon morefavourably asadefence, andin
either caserestrictionsapply, such asthere having been no reasonable alter-
nativeto the act committed.

Scots criminal law also recognises anumber of other defenceswhich are
said to “excuse” the conduct in question. The significant distinction be-
tween justifications and excuses is that the former focus upon the ac-
tions carried out by the accused, while the latter focus upon his respon-
sibility. In other words, excuses do not render the conduct lawful; rather
they negate the accused’ s criminal responsibility. Examplesof “excuse”
defences are many, but include insanity or coercion by athird party.

5.8 Thereis no time-bar as regards the prosecution of common law
crimes, thus an accused may be prosecuted regardless of how much time
has el apsed since the alleged criminal conduct. It should be noted, how-
ever, that itiswithin ajudge sdiscretion to refuseto allow aprosecution
to proceed where the delay in initiating proceedings is deemed to be
oppressive to the accused. With regard to statutory offences, the rel-
evant legislation will give details of any time bars which are in place,
and of when the prescriptive period begins. If no specific time-limit is
set, then ageneral timelimit for prosecution of six monthsfrom the date
of the alleged offence is deemed to apply.

Once proceedings have begun, however, varioustime-bars comeinto effect.
In solemn cases, thetrial must commence within oneyear of theaccused's
first court appearanceand, if heisin custody, within 110 days(see6.2.4). In
summary cases, thereisno equivalent of the one-year-rulebut, if theaccused
isin custody, thetrial must commencewithin 40 daysof thefirst court ap-
pearance (see6.2.4).

5.9 Asdready stated, Scotland hasno formal Pena Code. Discussionsof

divisonsinto genera and specific partsarethereforeirrel evant to the Scottish
crimind jugticesystem.
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5.10 Duetothecomplex natureof Scotscrimina law, definitionsof crimes
appear, sometimesin many variants, in the caselaw, statutory law and legal
writingsof Scotland. Thedefinitionsgiven hereare consequently drawn from
avariety of sources, but wherever possiblethedefinitionwhichisformally
recognised hasbeen given.

5.10.a) The legal definition of murder which is generally accepted
in Scotland isthat given by theinstitutional writer, Macdonald: “murder
is constituted by any wilful act causing the destruction of life, whether
intended to kill, or displaying such wicked recklessness as to imply a
disposition depraved enough to be regardiess of the consequences’
(Criminal Law, p 89).

5.10.b) The lesser crime of culpable homicide has no single smple
definition. It applies very broadly, covering any homicide of a human
being for which the perpetrator of the conduct should be held criminally
responsible (excluding murder and other more clearly defined homicides).
Culpable homicide covers: 1) assaults which result in death, where the
accused does not display the necessary intention to kill or wicked reck-
lessness as to the risk of death; 2) injury caused recklessly during an
illega act, though without malice to cause harm at all; 3) injury caused
recklessly during any act whatsoever, or as Hume says, “[where] some
punishment is due, though the slaughter happen in the performance even
of alawful act, if there be great heedlessness and indiscretion, or awant
of due caution and circumspection, in theway of doing thething” (Com-
mentaries, p 233); 4) where an accepted “ excuse” (see5.7), for instance,
provocation or diminished responsibility, reduces the crime from mur-
der.

5.10.c) While no “official” specification of robbery existsin Scots
criminal law, it can be defined as the taking and appropriation of prop-
erty from another, by force and against his will. This is based on the
writings of Macdonald (Criminal Law, p 39), augmented by opinions
expressed in anumber of authoritative cases, including O’ Neill v. H.M.
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Advocate 1934 JC 38. Thisdefinition nestly encapsul atesthe definition of
thecrime, andiswidely accepted.

5.10.d) Thecrimeof assault hasavery widedefinitionin Scotslaw. The
definition most commonly accepted by the courtsisthat given by Macdonad
(Criminal Law, p 115) which statessmply that assault may bedefined asan
attack upon the person of another. Under thisdefinition, thereisno necessity
for injury to be suffered, and the court has decided that assault may be con-
stituted by threatening gestures*® sufficient to produceaarm” (see Atkinson
V. H.M. Advocate 1987 SCCR 534). Spitting hasa so beenjudicialy held to
constitute an assault (James Cairns(1837) 1 Swin. 597) ashasthe cutting
off of awoman’shair while she slept (Charles Sveenie (1858) 31rv. 109).

Under Scots law, an assault may be aggravated in a number of ways.
Broadly these aggravating circumstances can be divided into four groups.
The first involves an ultimate intention that the accused was aleged to
have had at the time of the assault. Examples of this given by Hume
include assault with intent to kill, assault with intent to ravish, and as-
sault with intent to rob. A second type of aggravation can be constituted
by the surrounding circumstances in which the assault was committed,
for exampleif afirearm wasused, or if the accused carries out the attack
in hisvictim’shome. Thirdly, an assault can be aggravated by indecent
conduct on the part of the accused, for exampleif he attacked awoman
and then fondled her in a sexual manner (note, however, that “indecent
assault” is not merely aform of aggravated assault: it is a separate of-
fence atogether). Fourthly, and finally, the results of the attack can also
giveriseto an aggravation, for exampleif an assault leads*to the danger
of life” or “to seriousinjury”.

5.10.e) The accepted definition of theft in Scotslaw isthetaking and
appropriation of another person’s property without consent, wherethe ac-
cused knowsthat the property bel ong to another and intendsto deprivehim
of itoritsuse. Whileagainno“officia” definition exigts, thiswidely accepted
terminology isbased on theinstitutional writingsof Macdonald (Criminal
Law, p. 16). It hasfurther been augmented by the opinions of other legal
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commentators, and by opinionsexpressed inanumber of authoritative cases
(including Carmichael v. Black 1992 SCCR 709).

The crimeof theft can be aggravated inanumber of ways, but therearetwo
circumstanceswhere aggravationsof theft most commonly occur. Thefirstis
that of “housebresking”, wherethethief hasentered any “ shut and fast buil d-
ing” (to use Hume sdefinition) and subsequently commitsthetheft. “House-
breaking” isapplicableto any building. The second istermed “ opening of
lockfast places’, and iscongtituted by the accused having committed histheft
after opening certainlocked items, such assafes, chests, and cabinets.
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6. The organization of the investigation and
criminal procedure

6.1 Generalissues

6.1.1 In Scotland, virtualy all prosecutionsare brought by the public pros-
ecution service. Thisisheaded by the Lord Advocate, agovernment minister,
and hisdeputy, the Solicitor Genera. The Lord Advocate appointsseveral
members of the Scottish Bar to act as Advocates Depute, these senior law
officersbeing known collectively as Crown Counsel. Their task isboth to
prosecutein the High Court, wherethe most serious cases are heard, and to
provideadvicetolocal prosecutors, known asProcurator Fiscals, about vari-
ousother categoriesof case. Most prosecutions are undertaken locally by
procurator fiscalsor their “ deputes’ (i.e. deputies) in the Sheriff Court or
Didgtrict Court. Althoughit istheoretically possiblein Scotland for individuas
toinitiate private prosecutionsin solemn (i.e. serious cases), thisrequiresthe
permission of the Lord Advocate or High Court and, in practice, isvery rare.
Therewereonly two private prosecutionsin the twentieth century, thelast
being H.M. Advocate v. Sveeney 1983 SLT 48. (See 6.4 for more details
of the system of prosecution.)

The procurator fiscal isalso responsiblefor theinvestigation of crime, butin
practicethisroleisdel egated to the police. Although the policeenjoy agreat
dedl of discretionintheinvestigation of crime, they remain responsibletothe
procurator fiscal, and must obey any instructionsthat arereceived fromthe
prosecutor’soffice. Further, theroleof the policeislimited toinvestigation.
They have no discretion to decide whether the results of investigation would
justify aprosecution or otherwise. Thisdiscretion liesentirely with the procu-
rator fiscal. Toaid in such decisions, the police arerequired to put theresults
of their investigationsfairly inareport before the prosecutor. Theevidenceto
be usedin court isgathered by the police throughout the investigative stages
of acase. Inorder for such evidenceto beadmissiblein court, variousrules
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of procedure must befollowed. (See 6.3 for detail sabout the organi zation of
thepolice)

The Scottish criminal justice processisadversaria innature. In most cases,
the matter isdisposed of without trial, mainly through the accused pleading
guilty, either upon hisfirst appearancein court or, morecommonly, inasub-
sequent pre-trial hearing. If atrial does prove necessary, evidenceispre-
sented at court very smply, with witnesses providing oral testimony, and any
physical evidence, such asstolen goods or the murder weapon, being dis-
played. All decisionsrelating to the presentation of evidencearemadeby the
relevant legal representatives, i.e. elther the prosecuting or defending lawyer.
Thejudgehasno prior knowledge of the case and hasno rolein determining
what evidenceisled. Theability of prosecution and defenceto adduce evi-
denceiscontrolled by variousevidentiary rules.

Witnesses are summoned at the discretion of counsel. Generally, any-
one with relevant evidence may be heard. It should be noted that the
concept of “relevance” has been quite narrowly drawn in the Scots law
of evidence (see6.2.9). Witnesses must al so be competent. Those deemed
incompetent are individuals who, for example, asaresult of their youth
or mental incapability are unable to distinguish between truth and fal se-
hood or appreciate the nature of the proceedings. Also worthy of men-
tion is the fact that an accused cannot be compelled to give evidence.
The spouse of an accused is acompetent witnessfor all parties, but can-
not be compelled to give evidence against his or her spouse, unless he or
sheisthevictim of the crimewhich resulted in the charge. Questionsare
presented, in turn, by the two counsel, each questioning their own wit-
nesses first. The judge generally may not ask questions, but may do so
to clear up any matters which are unclear, so long as these matters have
initially been introduced by counsel.

Inasummary trial —i.e. inlessserious caseswherethereisnojury (see6.5
below) - thejudge (either asheriff or alay justice) determinesthe verdict
onceall theevidence hasbeen heard. Inasolemntria —i.e. in serious cases
- thejudge (either aHigh Court judge or sheriff) instructsthejury asto the
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applicablelaw andthejury thenretires, in seclusion and without thejudge, to
determinetheverdict. Oncethe accused haseither pled guilty or, lesscom-
monly, beenfound guilty after atrial, thejudge hearsrepresentations, known
as“apleainmitigation”, from the defence and then passes sentence. Where
the accused has pled guilty, thiswill be preceded by ashort statement, sum-
marising thefacts of the case, from the prosecution. It should be noted that
thejury hasno rolein determining or advising upon sentence; their functionis
smply to determinethe guilt or otherwise of the accused.

6.1.2 Thereisno officially recognised concept of a*“pre-trial” phasein
the Scottish criminal justice process. Consequently, this term might be
said, in anon-technical sense, to cover al activity which occurs before
trial. Viewed in thisway the pre-trial phase is generally accusatorial, or
adversarial, in nature, but historically it has aso involved certain forms
of procedure which were of asomewhat inquisitorial character. The best
exampleis pre-trial judicial examination of the accused in solemn pro-
cedure. Historically, this was an opportunity for the accused to make a
declaration to the sheriff, including, for instance, his own version of
events, explanation of his conduct, and so on. This was very important
up until 1898, since before then the accused was not a competent wit-
ness at his own trial. Subsequently, the importance of pre-trial judicial
examination gradually diminished, and the modern-day form of thispro-
cedure, whichisnot often used, isvastly different from the original form.
Today, such an examination, if it occurs, isconducted by the prosecutor
in front of a sheriff, and so while some aspects of the inquisitorial char-
acter areretained, as awhole the procedure is adversarial.

6.1.3 Asnoted above, al activity which occursbeforetrial might beregarded
asthepre-trid phase. Thisincludesvarious stagessuch asinvestigation by the
police, judicial examination of the accused, pre-trial proceedingssuch aspre-
liminary or first “diets’ (the Scottish term for acourt date or appearance), the
lodging of specid defences, and preliminary pleadings. The* pre-tria phase”

can most accurately be said to end with thebeginning of thetria itself, thatis
to say, when thefirst Crownwitnessiscalled. It should be emphasi sed that
most cases are concluded well beforethetrial phase, usually with apleaof

27



guilty by the accused but sometimeswith the desertion of the case by the
prosecution.

6.1.4 The trial phase of Scottish criminal procedure has a strictly
adversarial character. As noted above, the judge has no knowledge of
the case whatsoever when thetria begins. Itisfor the prosecution and de-
fence each to present their evidence, decide which witnessesto call, what
guestionsto ask etc. Thefunction of thejudgeisto overseethe proceedings,
not to become overly involved with the examination of witnesses. Heisenti-
tled to ask questions, but only to clear up any uncertainties or ambiguities
which arenot sufficiently addressed by counsel. Heisa so permitted to ask
any questionswhich arerelevant to the proper determination of the case, but
thisdiscretionisexercised very carefully, and employed only when necessary.
Inthe event of adispute between the parties about the applicablelegal rules,
thejudgewill determinethe matter. For example, if aquestion arisesabout
theadmissibility of certain evidence or the competence of awitness, itisfor
thejudgeto determinethe matter. Injury trids, thejudgeinstructsthejury as
to the applicable substantivelaw, for instance, the definition of murder or the
concept of provocation. Again, it should beemphasised that thevast mgjority
of prosecutionsare concluded by aguilty plea, thusavoiding any need for a
trid.

6.1.5 The Scottish criminal justice system doesnot recognisetheinstitution
of the examining judge. The evidence against the accused isgathered and
presented by the public prosecutor. If the prosecutor requiresawarrant or
wishesto remand the accused in custody etc, such arequest isdealt with by
an ordinary member of thejudiciary, i.e. onewhoisinvolved inthe normal
judicia businessof conducting trials, sentencing offendersetc.

6.1.6 The criminal law and procedure of Scotland remains at present
uncodified. Most of the procedural law iscontained in the Criminal Pro-
cedure (Scotland) Act 1995 (henceforth “the 1995 Act”), which is the
nearest thing to acode that existsin Scotland (see 3.1 above). The Actis
divided into the following parts:
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I. Crimina Courts: Jurisdictionand Powers

I1. Police Functions

I11. Bail

IV. Petition Procedure

V. Children and Y oung Persons

V1. Mental Disorder

V1. Solemn Proceedings (i.e. serious cases)

VIIl. Appeals from Solemn Proceedings

IX. Summary Proceedings (i.e. less serious cases)
X. Appeals from Summary Proceedings

XA. Scottish Criminal Cases Review Commission
X1. Sentencing

XII. Evidence

XI1I. Miscelaneous

6.2 Special Issues
Arrest and pre-trial detention

6.2.1 With limited exceptions, powers of apprehension are enjoyed ex-
clusively by the police, acting under the authority of the public prosecu-
tor. At this stage, Scots law recognises, and distinguishes between, two
specific measures: “detention” (under ss. 13 and 14 of the 1995 Act);
and arrest.

The power of detention isenjoyed only by the police. If apolice consta-
ble has reasonable grounds for suspecting that aperson iscommitting or
has committed an offence, he can requirethat person to provide hisname
and address, and can ask him for an explanation of the circumstanceswhich
have given riseto the constable' s suspicion. A person detained in thisway
must be told why heisbeing detained and that failureto comply with the
congtable'singtructionsisacrimina offence. The suspect may betakentothe
police station and detained in custody. At theend of six hours, the detainee
must either be set free or arrested.
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Arrest may follow detention or may occur without detention having taken
place. It can be effected with or without awarrant, and the ruleswhich gov-
ern each procedurearedightly different. At the heart of both, however, isthe
principlethat theindividual executing thearrest (normally apolice officer of
some kind) must not go beyond the powersvested in him.,

Following arrest, the accused person must be brought before court (usu-
ally thelocal Sheriff Court) on the next day uponwhichitissitting. The
court will then normally commit the accused for trial, although the mat-
ter may simply be adjourned. In the latter eventuality, if the accused is
incustody, thereare dightly different rulesin solemn and summary cases.
Asregard theformer, the accused must be brought back before the court
within eight days for full committal for trial (or release); as regards the
latter, the accused must be brought back to court in seven days, unless
thereisspecial cause, and the case may be adjourned again, subject to an
overall time-limit of 21 days in total from the first court appearance,
after which he must be committed for trial or released. The court must
consider the matter of bail at all such appearances. After full committal
for tria, (i.e. on the assumption that the accused has not as yet pled
guilty), the court may remand the accused in custody until the trial or
release him on bail (dealt with in Part 111 of the 1995 Act). In practice,
the prosecutor has an important role in determining whether the accused
isgranted bail becauseif the prosecutor does not object to abail applica-
tion, the court will usually be content to grant bail. There are very strict
time limits upon the length of time an accused may be held in custody
prior to the commencement of thetrial (see6.2.4 below). Theaccusedis
entitled to apply for bail at every court appearance and, once full com-
mittal hastaken place, appeal against therefusal of such an application (see
6.2.7).

6.2.2 Thelegal prerequisitefor detention for up to 6 hoursunder the 1995
Actisthat thepoliceofficer must havereasonablegroundsfor suspecting that
aperson hascommitted, or isinthe process of committing, an offence pun-
ishable by imprisonment. An accused may be arrested without warrant for
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similar reasonsasregards certain typesof crimespecifiedinthe 1995 Act (s
21) and, at common law, the police have quite wide and loosely defined
powersto arrest suspectsfor seriouscrimesor if an offender isfleeing. Where
acourt warrant has been issued for the arrest of an accused, the police will

havelittledifficulty inestablishing that thelegal prerequisites have been met.

Following arrest, asnoted above, the accused must be brought beforeacourt
as soon as possible and, at that first appearance, the court must consider
whether the accused should be granted bail. It may refuseto grant bail for a
number of reasons, for instance, that theaccusedislikely tointerferewith the
prosecutor’sinquiries, or reoffend, or abscond, or that given the nature of the
offenceitisintheinterestsof justicethat bail should not be granted.

6.2.3 Asnoted above, following arrest, the sheriff will decide whether
an accused should be subject to pre-trial detention. Where an accused
appliesfor bail, the court must dispose of the application within 24 hours
of it being lodged. If it failsto do this, the accused will beliberated. The
accused isentitled to appeal against the court’ srefusal to grant bail. The
prosecution may appeal against the grant of bail, in which case the ac-
cused remains in custody, but the appeal has to be heard by the High
Court within 72 hours or the accused must be released (see 6.2.5).

6.2.4 In solemn cases, wherethe accused isheld in custody, thetrial must
beginwithin 110 days of the accused being committed for trial (s. 65 of the
1995 Act). In summary cases, if the accused isin custody, the trial must
commencewithin40 daysof hisfirst appearanceonthecomplaint (s147).1n
both instances, this period may beextended by the court on the application of
either the prosecutor or the accused. If thesetime-limitsare breached, the
accused must be set free and no further proceedingsmay be brought inre-
spect of therelevant charges.

6.2.5 Asnoted above, an accused, once arrested, must be brought before
therelevant court upon the next day onwhichitissitting. At that stage, the
court must determinewhether the accused should berel eased on bail, having
heard representationsfrom both the prosecution and the defence. Thereefter,
insolemn cases, full committal for trial must take placewithin 8 days, andin
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summary cases, the accused must be brought back beforethe court every 7
days, withatotal limit of 21 days, until heisfully committedfor trial. Onany
of these subsequent appearances, the matter of bail may be reconsidered.
Oncethe accused has been committed for trial, he may make an application
for bail to the sheriff. Thismust be determined by the Sheriff within 24 hours
(1995 Act, s23). The accused may appeal to the High Court against any
refusal by the sheriff to alow him bail and the prosecutor may appedl against
any decisontoalow theaccused bail. Inthelatter event, the appea must be
heard within 72 hours or the accused will beliberated (s 32).

6.2.6 When passing a custodial sentence on an accused person who has
pled or been found guilty, the court is required to have regard to any
period of time for which the accused was imprisoned while awaiting
trial. Normally, thiswill simply be deducted from the length of his sen-
tence.

Appeals
6.2.7 (See 6.5.6)
Absence of the defendant

6.2.8 The accused must generally be present at his own trial, although
this principle is subject to some exceptions. Firstly, where the accused
engagesin misconduct in order to prevent atrial taking place or continu-
ing, the court may order him to be removed. The court may then con-
tinuethetrial inhisabsence. If theaccused isnot represented by legal coun-
sel, the court must appoint counsel to represent him. Secondly, wherethe
accused lodgesapleaof insanity in bar of atrial, the court may hear the plea
intheabsence of theaccused, if itisnot practicable or appropriatefor himto
be present.
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Evidence

6.2.9 Scotscriminal law recognisesanumber of commonplaceevidentiary
principles, such asthe presumption of innocence, the privilege against self
incrimination andtheright to slence. Asdsawherethesearequdified tosome
extent in practice and the recent incorporation of the European Convention of
Human Rights(ECHR) into Scotslaw hasled to considerablediscussonand
somerefinement of theseand related precepts. Onamoredetailedlevd, itis
worth summarising someof themain conceptsin the Scotslaw of evidence,
principally the burden of proof, sufficiency, relevancy, weight, admissibility,
and the competence and compellability of witnesses.

Asin other adversarial systems, the burden of proof falls upon the pros-
ecutor, who must cite sufficient evidence to prove the case against the
accused “beyond reasonable doubt”. It should be noted that Scots law
requires the case against the accused to be corroborated, which means
that the main elements of the offence must be proved by two separate
pieces of evidence from independent sources. In other words, the evi-
dence of one eye-witness can never be “sufficient” to prove the case -
even if the court believesthat witness entirely, there must be some other
piece of evidence against the accused, whether it beforensic evidence, a
confession, or the testimony of another witness. On occasion, a burden
of proof may fall on the accused, often where he is alleging particular
factsin his defence or attempting to displace a presumption created by
facts which the prosecution have established. For example, an accused
who is claiming insanity must prove this to be so. In this instance, the
facts which the accused is seeking to establish must be proved only “on
thebaanceof probability”, alessoneroustest than “ beyond reasonabledoubt” .

A fundamental requirement of any evidencewhichistobeledat tria isthat it
must be“relevant”. Relevanceismore aquestion of law than aquestion of
fact - that isto say something which thelayman might assumeisreevantisnot
recognised assuchinlaw. A good exampleof thisisevidenceof any previous
convictions, which aregenerally regarded asirrelevant. Collateral or remote
evidenceisgenerally excluded, except where apattern of previous events
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bearsupon the current offence. Circumstantial evidencemay berdevant, and
if weighty enough may proveacaseinitself. Theweight of any piece of
evidenceisaquestion of fact; in other wordsit isfor the decision maker —
whether that be thejury or ajudge—to determine the significance of any
pieceof evidenceinthelight of al the other circumstances of the case.

Evidencemust a so beadmissible. Admissibility must bedistinguished from
relevance, Snceevidencewhichishighly relevant may be deemed inadmissi-
ble. Good examplesof thisinclude: evidence which hasbeenillegally ob-
tained, e.g. through unlawful surveillance or searches; and evidencewhichis
valuelessor deceptive, e.g. hearsay, whichisgenerally inadmissiblein Scots
law (although thisissubject to exceptions).

Asnoted above (at 6.1.1), there are rules about the competence and com-
pellgbility of witnesses.

6.3 The organization of detection and investigation

6.3.1 Thereareeight geographically separate policeforcesin Scotland, each
covering adifferent part of the country. These do not mesh neetly with the 32
council areasthrough which local government functionsarecarried out. In
strict legal termseach of the 32 councilsisthe police authority for itsown
area, but where (asis normal) a police force area covers more than one
council area, most of thefunctionsof apoliceauthority aredelegated tojoint
policeboards.

In addition to these eight police forces, a number of other police forces
operate in Scotland. These are mostly statutorily constituted, and have
been created to operate in a particular area, or for a specific purpose.
Examplesincludethe Ministry of Defence policeforce, the British Trans-
port Police, and the Royal Parks Constabulary. It should be noted that
the police in Scotland are not responsible for customs and excise, immi-
gration control or the running of prisons. Separate government bodies
exist which are responsible for these areas.



While cons derable differences exist between the organisation and structure
of the eight mai nstream Scottish policeforces, certain featuresare common
tothemall. A Chief Congtable, operating from the Force Headquarters, com-
mands each force. Heis assisted by a Deputy Chief Constable and (if re-
quired) one or more Assistant Chief Constables. The Deputy Chief Consta-
ble actsin the absence of the Chief Constable. The former’srole can be
generdizedtoincludetherespons bility of maintaining disciplineand asssting
intheoveral strategic management of theforce. Assistant Chief Constables
generdly carry out anumber of functiona responsbilitiesthroughout theforce
area. Typicd responsibilitiesinclude personnel management, finance, com-
municationsand operationsincl uding management of operationsplanning (pub-
licorder, crowd control etc.) and support services management (dog branch,
underwater search unit, air support, etc.).

Generaly, Force Headquarters will contain a number of specialist and
support units which may be headed by an Assistant Chief Constable.
Force Headquarters may have a Traffic Division, which has aresponsi-
bility for providing routine cover for major roads and motorways. The
Division will also include specialist servicesin traffic management, ac-
cident prevention and accident investigation. Force areas are sub-divided
into anumber of sub-units, termed divisions or subdivisions. Each area,
depending upon its size, population and nature will generally be com-
manded by ranksfrom Chief Inspector up to Chief Superintendent. Thear-
easwill contain oneor more police stations.

Sub-Divisond or Divisond officers-in-chargewill generaly havetota op-
erational respongibilitiesfor their areasand will report directly to ForceHead-
quarters Operation Department, which isnormally headed by an Assistant
Chief Constable. Itisnormal for divisiona areasto befurther sub-divided
into functional unitsknown asbeats. Normally these beets, especialy if 1o-
cated in urban areas, are patrolled by foot patrol officerswith back-up emer-
gency support being provided by sub-divisional response vehicles. Police
officerswork basic shift dutieswithin awell structured team. Eachteamisled
by asection Sergeant who isin turn supervised by an Inspector. In areas
wherethepopulation density issmall, or theareacoveredislarge (normally
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rural beats), asingle Constablewill be provided with transport to facilitate
adequate coverage. Hewill generaly not beas continuoudy supervised asa
colleague based in an urban beat. In many respectsheissalf-supervisingand
may set his own hours of work subject to ensuring that all areas are ad-
equately policed.

6.3.2 The police enjoy agreat deal of discretion in the investigation of
crime but they remain responsible to the prosecution service. Police of-
ficers are agents of the law, not of the police authority nor of the central
government. As such, they may be prosecuted in respect of any criminal
act committed in the performance of their duties and may be sued for
civil wrongs. They are answerable to a Police Disciplinary Code.

Control of the Scottish police forces rests in a tripartite arrangement
between Scottish ministers at national government level, the relevant
Police Authority at local government level and the Chief Constable. The
Scottish ministers are concerned with the general organization, admin-
istration and operation of the policeforces, and are answerableto Parlia-
ment. The police authority maintains each police force and has a legal
responsibility to ensure an adequate and efficient policeforce. The Chief
Constable is statutorily responsible for the appointment of officers to
theforce, andto overseedisciplinary proceduresof al officersuptotherank
of Chief Superintendent.

Police forces are supervised by Her Majesty’ s Inspectors of Constabu-
lary, who, under the direction of the Scottish ministers, annually visit
and inquire into the state and efficiency of police forces. Their reports
are published and are available for general inspection.

6.3.3 The Chief Constable has considerable autonomy in the determina-
tion of policy. However this discretion is subject to a number of con-
straints. Most significantly, the Chief Constable isunder aduty to com-
ply with any (lawful) instructions from the Lord Advocate, the relevant
(injurisdictional terms) Sheriff Principal or the appropriatelocal Procu-
rator Fiscalsin relation to offences and prosecutions. The Chief Consta-
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blemust further submit an annua report onthepolicing of hisforceareatothe
policeauthority. The Chief Constablewill also consider guidanceissued by
the Scottish Executivein relation to new or emerging legidation, and will re-
spond to administrative, economic and socid policy consultation documents
circulated by the Scottish Executive.

6.3.4 Asexplained above, the various police forceswhich exist in Scot-
land are managed and controlled locally. Owing to this policy of decen-
tralisation, there are very few national law enforcement agencies which
exist to perform aparticular function. Instead, it isleft to the individual
forces to form their own specialised agencies to target directly issues
which are most relevant to the area for which they are responsible. For
example, many forces have a Drugs Squad, a Fraud Squad, and a Stolen
Vehicles Squad. Other examples of such internal structuring include
squadsfor: theinvestigation of domestic violence; to deal with instances
of sex offending; and to tackle race crimes and consider race issues.

Inadditionto the above, thereare several overarching organisationsthat op-
erateonanational scale. Thesearethe Drug Enforcement Agency, the British
Transport Police (Scotland), and Crimestoppers, acharitable organization
operated largdly by the policeto alow membersof the public anonymoudy to
report any suspiciousoccurrencesor provideinformation regarding crimeto
local policeforces.

6.4 The organization of the prosecution agency

6.4.1 The Scottish prosecution serviceis headed by the Lord Advocate, a
government minister, and hisdeputy, the Solicitor Generd, dso agovernment
appointee. At least oneof these Law Officersisalwaysamember of Parlia
ment (now, it would appear, the Scottish Parliament rather thanitsUK equivar
lent). Inadministrativeand financial terms, the prosecution serviceisrun by
Crown Office in Edinburgh and headed by the Crown Agent, who isac-
countableto theLord Advocate. The Crown Agent istraditionally acareer
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prosecutor who hasworked hisway up through theranks of the public pros-
ecution service.

TheLord Advocate appoints several membersof the Scottish Bar to act as
AdvocatesDepute, these senior law officersbeing known collectively asCrown
Counsd. Their task isboth to prosecuteinthe High Court of Justiciary, where
themost serious casesare heard, and to provide adviceto local prosecutors
about variousother categoriesof case. Most prosecutionstake placeinthe
Sheriff Court or Digtrict Court, and in theseinstancesthe L ord Advocate acts
through local prosecutors, known as Procurators Fiscal. Thereare 49 procu-
ratorsfiscal spread acrossurban and rural Scotland. Their officeshave case-
loadsof very different complexionsand sizes: severd of thesmallest receive
under 1,000 crimereportsayear whilethelargest officereceivesaround
80,000. In someof thesmaller offices, theprocurator fiscal istheonly legally
qualified member of staff whereasinthelargest office (Glasgow) thereare
around 60 other legally qualified prosecutors—known asass stant fiscalsand
deputefiscals—and nearly 400 administrative staff.

6.4.2 Virtualy al criminal prosecutions are conducted, in the name of
the Lord Advocate, by members of the public prosecution service -
whether these be advocate deputesin the High Court or procurator fiscals
(or their deputes) inthelower courts. A small number of statutory offences
may be prosecuted by another public body specifiedinthelegidation, e.g.
Customsand Excise or an education authority, but in practiceeventheseare
normally undertaken by the public prosecutor. Private prosecutionsareavail-
ablefor more serious cases, but these require the concurrence of the Lord
Advocate (head of the Scottish prosecution service) or the High Court and
areextremely rare(see6.1.1).

In criminal cases, the prosecutor is “master of the instance” and thus
determines the charges and in which court the case is to be heard. A
number of offences, principally murder and rape, must be heard before
the High Court, but generally the prosecutor will select the venue thought
appropriate in terms of the gravity of the offence, paying particular at-
tention to the sentencing powers of the various courts. Thus, unlike in
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somejurisdictions, the accused has no say in the matter and may not, for
example, demand that his case be heard before ajury.

Once a prosecution has been launched, the most significant aspect of
prosecutorial discretion relatesto the negotiation of guilty pleasor, asitis
commonly known, “pleabargaining”. Thevast mgority of prosecutionsare
concluded by aguilty plearather than atria, and many such pleasresult from
somekind of agreement between the defence and the prosecution. Pleabar-
gainingin Scotland usualy manifestsitsaf in charge-bargaining, eg. inreturn
for aguilty plea, the prosecutor may reduce acharge of assault to thedanger
of life (an aggravated form of assault) to acharge of assault to severeinjury
(alsoan aggravated form of assault, but one of lessseverity). Whilethistype
of bargainingisperfectly legitimatein Scotland, it isextremely informal and
entirely at the discretion of the prosecutor.

6.4.3 The most significant aspect of the Scottish system of public pros-
ecution is its complete independence, a status which has long been es-
tablished and frequently emphasi sed. The service operates under the prin-
ciple of expediency —that isto say, the decision whether to prosecute or
not is discretionary —and prosecutors act in what they consider to be the
“publicinterest”. The prosecution service does not have to account for its
actionsto thepolice, the courts, or to theindividual s concerned, nor doesit
haveto providereasonsfor itsdecisions. It isaccountable solely to Parlia-
ment through the Lord Advocate. In most cases, thelocal procurator fiscal
will act donebut, inthemost seriousor difficult of cases, theadviceof Crown
Counsd will besought.

The nature of the discretionary powers enjoyed by the prosecution service
makesit difficult to monitor and control. Intheory, the Lord Advocateis
accountableto Parliament, but in practice, unlessthere has been some par-
ticularly startling abuse of power, such mattersareunlikely to beraisedin
Parliament. Theimportance placed on theindependence of the prosecution
servicedictatesthat thereisno accountability to any other external body.
However, theredo exist certain controls, both internal and external, which act
upon prosecutoria discretion. Asregardstheformer, the Crown Officeem-
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ploystwo mechanisms. Firstly, instructionsand guidelinesarefrequently is-
sued by the Crown Officeto fiscals on policy matters and the handling of
cases. Secondly, thereisarequirement that fiscals' offices submit detailed
monthly statisticsonthe disposal of casesto the Crown Office.

External controls are very few in number. Generally those dissatisfied
with a decision of the prosecution service (whether they be accused or
victim) have little recourse. Normally, all such an individual can do is
ask the procurator fiscal or Crown Office to reconsider the decision, in
which caseit will usually bereviewed by the decision-maker’ s superior.
There do exist, however, other avenues through which prosecutorial ac-
countability may be pursued. Asregardsthe dissatisfied victim, thereis
the right of private prosecution, though this applies only to cases heard
under solemn proceedings and requires the concurrence of the Lord
Advocate or the High Court (see 6.1.1). The accused has the option to
argue in court that the Crown decision to prosecute was “oppressive’
but this haslittle practical chance of success. Thereisalso aslim possi-
bility of an aggrieved party seeking judicia review of a prosecutoria
decision. Thereareno Scottish precedentsfor this, and the conventiona view
isthat such aremedy isnot available (unlikein England).

6.4.4 Asaresult of thewidediscretion traditionally possessed by fiscals, it
has awaysbeen regarded as permissiblefor them to adopt some alternative
to prosecution. Thedesireto processcriminal casesin acheaper and more
efficient manner, coupled with certain humanitarian considerations, hasre-
sulted in the emergence of anumber of alternativesto prosecution.

No proceedings

The option of “no proceedings’ has always been available, whereby the
prosecution simply deserts the case against the accused and there are no
further consequences for him.

Warning
Where something morethan “no proceedings’ isrequired, but afull prosecu-
tionin court isnot necessary, awarning may beissued to the accused, either



by way of aletter or personaly by the procurator fiscal, who canrequirethe
accused to appear at hisofficefor thispurpose. Regardless of the method,
the accused istold that his conduct was unacceptable and if repeated will
result in prosecution. Sincethe accused isnot given the opportunity to deny
the conduct charged, recei pt of awarning doesnot count asacriminal con-
viction. Thewarningis, however, kept on record by the procurator fiscal.

Diversion

The procurator fiscal may al so offer the accused diversion from prosecution
toreceivesocial work help, psychiatric attention, or to participateinamedia-
tion/reparation scheme. At present thishappensin only asmall but growing
proportion of cases.

Fixed pendty

Thefixed penaty system for road traffic of fences enables prosecutorsto of -
fer aleged offendersthe opportunity to pay afine, of £24 or £48, without the
necessity for aprosecution or court hearing. Theaccused can challengethe
allegationsand have hiscase heard in court. Acceptance of afixed penalty
imposed by aprocurator fiscal count asacriminal conviction. This process
should bedistinguished from similar fixed penalty schemes operated by the
policeand traffic wardensfor very minor offences(for example, illegal park-
ing). Under the latter scheme, the case never getsto the procurator fiscal
unlessthe accused wishesto chalengetheallegation.

Fiscal fine

The prosecutor fine, or “fiscal fine” asitisknownin Scotland, worksina
similar way to thefixed pendty. It appliesto minor non-traffic criminal of-
fences, for example breach of the peace, shoplifting, and urinating inapublic
place. Unlikethefixed penalty, however, it doesnot count asacriminal con-
viction, despitethefact that theaccused isentitled to challengeitsimposition
by insisting upon going to court and pleading not guilty. Prosecutorsareem-
powered to operate ascale of penalties, ranging from £25to £100.
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6.5 Organisation of the courts

6.5.1 Therearethreecriminal courtsin Scotland: the High Court of Justici-
ary, the Sheriff Court, which may sit in solemn mode (i.e. with ajury) or
summary mode (i.e. without ajury), and the District Court. Generally, any
one of these courtsmay beacourt of firstinstance but al appealsare heard
by theHigh Court.

Thelowest tier of criminal court in Scotland isthe District Court, which
functions under summary procedure (used for less serious crimes). The
jurisdictions for the various district courts are based on the boundaries
of the local government districts. Either one or two lay Justices of the
Peacesit, aided by alegdly qudified clerk, to hear minor offences. They have
amaximum sentencing power of 60 daysimprisonment. Owing tothevolume
of work, in Glasgow Digtrict Court therearea sotwolegaly qualified Stipen-
diary Magistrates, who have the power to impose the same penaltiesasa
sheriff insummary procedure. Theprosecutor inthedistrict court isthe procu-
rator fiscal.

The second tier is the Sheriff Court. Scotland is divided into six
sheriffdoms, each of which (except Glasgow) contains several sheriff
courts spread across the main townsin that sheriffdom. Each sheriffdom
has a Sheriff Principal and anumber of sheriffswho act asjudgesin the
various sheriff courts (the busier courts having more than one sheriff —
Glasgow has around 20). Sheriffs are full-time judges and are selected
from experienced solicitors or members of the Scottish bar. The major-
ity of criminal casesin Scotland are dealt with in the sheriff courts. In
criminal trials the sheriff may sit with or without a jury. If the case is
prosecuted under “solemn” procedure, which is reserved for more seri-
ous crimes, the sheriff sitswith ajury and the maximum sentence that he
canimposeis3years. If the sheriff decidesthat his sentencing powersare
inadeguate, he may remit the caseto the High Court for sentencing. If the
caseisprosecuted under “summary” procedure, whichisappropriatefor less
seriouscrimes, the sheriff sitswithout ajury and the maximum sentencethat
he can generdly imposeis3 monthsimprisonment (athough, incertainlimited
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circumstances, this maximum period can go up to 6 monthsand one or two
statutory offenceseven providefor amaximum sentence of 12 months). The
prosecutor inthe sheriff court isthe procurator fiscal, regardless of whether
thetrial isby solemn or summary procedure.

The supreme court in Scotland isthe High Court of Justiciary. It consists of
the Lord Justice General (themost senior judge), the Lord Justice Clerk (the
senior judgein criminal matters) and around 25 other High Court judges.
These samejudges also comprise the superior civil court in Scotland, the
Court of Session. The High Court isacourt of first instance for the most
serious of offencesand, indeed, murder and rape may not be prosecutedin
any other court. The High Court sitsin Edinburgh but asacourt of firstin-
stancethe High Court continuoudly visits other Scottish towns* on circuit”
and may try crimescommitted anywherein Scotland. TriasintheHigh Court
arepresided over by asinglejudgesittingwith ajury. Prosecutionsbeforethe
High Court are conducted by an advocate depute, one of the Crown Counsel
appointed by the Lord Advocate (see6.4.1).

The High Court aso sits as a Court of Criminal Appeal, which deals
with all criminal appeals from any court, including the High Court,
whether they are against conviction, sentence, or both. All appeals are
heard before abench of judges (usually three) in Edinburgh (see 6.5.2).

6.5.2 As explained above, any of the three criminal courts in Scotland
may hear acaseat first instance. It should be remembered that decisions
as to the court in which any given case will be heard are made at the
discretion of the procurator fiscal (see 6.4).

Only theHigh Court hasjurisdictionin criminal appeals. Theseareheardin
Edinburgh by abench of High Court judgessitting asaCourt of Criminal
Appeal (see6.5.6 for detail s of appeal s procedures). The House of Lords
hasnojurisdictionin Scottish criminal cases. However, sincetheincorpora-
tion of the ECHR into Scotslaw, the Judicial Committee of the Privy Council
(essentially theHouse of Lords) hasthefind say in determining whether any
of itsprovisions have been breached in Scotland, aswell astherest of the



UK. Asaconsequence, severa appealsrelating to Scotscrimina procedure
have been heard before the Privy Council.

6.5.3 Casesinthedistrict or sheriff court must generally be heard in the
court responsible for the district or sheriffdom in which the crime was
committed. An exception to this is where hearing the case before this
court would be prejudicial to the accused, or would cause significant
inconvenience. Thedistrict court hasjurisdiction only in summary (less
serious) cases, while the sheriff court has jurisdiction in both summary
and solemn (moreserious) cases. TheHigh Court of Jugticiary may try crimes
committed anywherein Scotland and hasexclusivejurisdictionin the most
seriouscrimes. The High Court hears casesonly by solemn procedure, and
hassolejurisdictionin casesof criminal appeal. The House of Lordshasno
jurisdictionin Scottish crimina cases(but the Judicia Committeeof thePrivy
Council hasjurisdiction asregardsalleged breaches of the ECHR).

6.5.4 Generally speaking, acriminal case will be heard at first instance
by a single justice or sheriff in summary procedure, or by a sheriff and
jury, or judge and jury, in solemn procedure. Occasionally, more than
onejustice will hear acasein the district court. Appeals are made to the
High Court of Justiciary sitting asan Appeal Court, and will be heard by
abench of three or more judges. History has seen cases where virtually
the whole court was convened but, although there is no formal maxi-
mum limit set upon the number of judges who can hear a case, in mod-
ern timesit isunlikely thiswould reoccur. (In one recent case, a bench
of ninejudges was convened, in order to re-examine a precedent set by
abench of seven judges.)

6.5.5 There are two main forms of lay participation recognised in the
Scottish criminal justice system: the judicial role performed by Justices
of the Peace sitting inthedistrict court; and theroleof juries, which arecom-
posed of 15 lay personsselected at random fromthe e ectoral register, inthe
sheriff courtsand High Court.



Justicesare appointed by the Secretary of State, and perform afunction simi-
lar to that of asheriff presiding over acase heard by summary procedure. A
justiceisarbiter of both fact and law, andisresponsiblefor the disposa of the
casethrough determining guilt and, if appropriate, sentencing the accused.
Justicesare assisted by alegally qualified clerk. Jurisdiction of thedistrict
courtisgeneraly limited to theleast serious offences. Powersof punishment
possessed by justicesarerestricted to financial penaltiesof up to £2,500 and
custodia sentencesof up to 60 days.

Trid by ajury of lay personsispossi blein Scotland, although the accused has
no “right” to thisbecausethe decision asto thetype of procedureto be used,
and thuswhether ajury will be employed, ismade by the procurator fiscal
(see6.4.2). Under solemn procedure, if the case proceedstotrid, thejury is
mandatory. Where such atrial isto take place, ajury of 15 peoplewill be
drawnfromthelist of eligiblejurorswho arecited for possbleservice. Eligi-
blejurorsarerandomly selected from the electoral register of theregionin
whichthe casewill be heard. Theright of “peremptory challenge’, under
which both the prosecution and defence could reject up to threejurorswith-
out giving reason, hasnow been abolished in Scotland. Asaresult, jurorscan
only bergectedif good causefor doing soisshown, or if al partiesagreethat
the personisunsuitableto beajuror.

Therole of thejury is said to be as an arbiter of fact. It isthe role of the
judge to “direct” the jury on matters of law, and on how they should
properly reach their verdict based on what facts they believe to have
been established. However, this processin reality is far more complex,
and jurorsareinevitably influenced by considerations beyond those out-
lined by the judge in his direction. As in most other relevant jurisdic-
tions, the jury returns a “general verdict” and thus, in practice, can ig-
nore the strict letter of the law by returning any verdict it wants without
having to give reasons.

Threeverdictsareavailableto ajury in Scotland. Theseare: guilty, not guilty,
and the somewhat unusual verdict of not proven. Thelatter two verdictsre-
sultintheacquittal of the accused, who may not bere-tried under the same
charge. A verdict of not provenissaid to be amount to “ asecond classac-



quittal”. A mgority verdict will beaccepted. Thereisno minimum consensus
rule asappearsin many other justice systems, abaremagjority of eight being
sufficient to convict. No reasons are required to be given for the verdict
reached.

6.5.6 All appealsaretothe High Court of Justiciary (sitting inits appeal
capacity), regardless of which court heard the case at first instance. Such
appealsundergo a“sift” whereby onejudge determineswhether the points
raised have any substance before they go forward to the appeal proper. If an
apped isrejected at thisstage, the appellant may appedl against thisdecision.
Therearevariousformsof appeal procedure depending upon whether the
decision challenged rdatesto apreliminary point or thefina result of thecase.
Intherare situation where there exists no statutory or common law remedy
against adecision, it is competent to appeal to the nobile officium of the
High Court. Thisisapower which allowstheHigh Court to do justicewhere
no other legal remedy exigts. It isnot frequently exercised by the High Court.

A person found guilty may appeal against conviction, or against the sen-
tence imposed, or against conviction and sentence. The prosecutor may
also appeal against conviction and/or sentence but cannot appeal against
an acquittal by jury. Inthelatter instance, there may, very occasionaly,
follow a*“Lord Advocate’ s Reference” where the prosecution disagrees
with adecision or instruction by the trial judge on apoint of law. How-
ever, if theappeal isupheld, thismakes no differenceto the acquittal but
simply setsalegal precedent for the future. It israrefor the prosecution
to appeal against sentence, this only occurring where the punishment
imposed isfelt to be excessively lenient.

Itisvital to notethat acaseisnot reheard at appeal nor isthere any other
general reconsideration of the evidence. In other words, the High Court
doesnot re-try the original case. Consequently, it will not hear witnesses
(subject to therare exception wherethereisfresh evidence, not heard at the
original tria, which the High Court may hear in order to determinewhether
thereshould beanew trid). In general, therefore, the High Court will restrict
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itself to reviewing issues of due process and the fairness of the procedure
which led to theaccused'sconviction.

In solemn cases, the only ground of appeal isthat there has been amis-
carriage of justice. In practice, various grounds are subsumed under this
genera heading, most commonly that there was insufficient evidence
for thejury to convict or that the judge misdirected thejury. It should be
noted that an appeal may al so be brought on the ground that thereisfresh
evidencewhichwasnot availableat theorigina tria. Indisposing of anap-
pedl against conviction the High Court may: affirm theverdict of thejury; or
set asidethe verdict of the jury and quash the conviction; or set aside the
verdict and substitute an amended verdict; or set asidetheverdict and grant
authority to bring anew prosecution, whichwill resultinaretrial. Asnoted
above, inpractice, an appeal against convictionwill only succeed on proce-
dural grounds, there being no rehearing of the case. In disposing of an appeal
against sentence, the High Court may affirm the sentence, or quash the sen-
tence and impose another, which may beeither more or lesssevere.

In summary cases, the accused again may appea on the ground that
there has been a miscarriage of justice, which subsumes various more
detailed grounds in practice. The method of appeal against conviction
(or conviction and sentence) is by “stated case”, whereby thetrial judge
states the facts found by him and poses certain questions to the High
Court. This document will be accompanied by any relevant observa-
tionsof thetrial judge, including opinionsasto evidence, witnesses, etc.
In disposing of an appeal by stated case the High Court may: remit the
case back to thelower court with their opinion and any direction thereon;
or affirm the verdict of the lower court; or set aside the verdict of the
lower court and either quash the conviction or substitute an amended
verdict; or set aside the verdict of the lower court and grant authority to
bring anew prosecution, which will resultinaretrial. In disposing of an
appedl against sentence, the High Court may affirm the sentence or quash the
sentence and impose another, which may bemoreor lesssevere.
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The prosecutor may, in summary casesonly, appeal against an acquittal ona
point of law. The appropriate method isby stated case, and fresh evidence
may not beintroduced during theapped proceedings. Wherean gpped againgt
acquittal issustained, the High Court may: convict and sentence the accused,;
or remit the caseto thelower court with instructionsto convict and sentence
theaccused; or remit the caseto thelower court with the High Court’sopin-
iononthecase.

6.5.7 The Scottish crimind justice system recognisesavery strong System of
precedent. Decisionsof theHigh Court sittinginitsapped capacity arebind-
ingonall lower courts, but only in sofar asthosedecisionsarereevant to the
later case. Decisionsof the High Court may also be binding onitsalf, but this
depends upon the number of judgeswho preside over the case. Asacourt of
first ingtance, theHigh Court comprisesasinglejudgesttingwith ajury. Asan
appeal court, the High Court comprises abench of three or more judges.
Thus, decisionsof theHigh Court asan appeal court arebinding ontheHigh
Court asatrial court, and a so on the High Court sitting as an appeal court
withabench of thesameor asmaler size. If theHigh Court wishestoreview
oneof itsearlier decisions, it must convenealarger bench than that which
reached theearlier decison. (Onerecent decisioninvolved abench of 9judges
over-ruling an earlier decision madeby 7 judges, whichin turn had over-ruled
anearlier decision by asmaller bench.)

6.6 The Bar and Legal Council

6.6.1 A solicitor isunder no obligation to advise or act for an accused per-
son, and hastheright to refuse hisservices. An exceptionto thisisin casesof
murder, attempted murder or cul pable homicide, where aduty solicitor ap-
pointed under the national Legal Aid schememust act for the accused.

The solicitor of an accused person does not have the right to be present
during police questioning, or whilst asuspect isbeing detained by the police
(i.e. detention short of arrest). The solicitor does have aright of accessto
certaininformation fromthe police, upon thedetention or arrest of hisclient.



Thetypeof information which must beprovidedisthat relaingtothealeged
crimeand the manner inwhich it wasalegedly committed, any statements
which the accused person hasmadeto the police, and detail sof any incrimi-
nating evidencewhich hasbeen uncovered. However, theextent towhich the
policemust providethisinformationislimited, and the policegenerally do not
provideanything morethanthey arerequiredto. Thesolicitor hastheright to
be present if hisclient wishesto makeafull statement to the police, whether
the statement be an admission of hisguilt or an affirmation of hisinnocence.
The solicitor also hastheright to beawitnessto any identification paradein
which hisclient isrequired to appear, and may object to the composition of
suchaparadeif hefedsitisprejudicia to hisclient.

Inthe comparatively rare event of there being ajudicial examination (see
6.1.2), whichwould normally take placethe day after arrest, the solicitor of
an accused person hastheright to aprivateinterview with hisclient beforethe
client makeshisappearancein court. Thesolicitor hastheright to be present
during thejudicia examination, but only at therequest of hisclient.

In preparing the defence before trial, the solicitor of the accused has a
limited right to precognosce any of the Crown witnesses. Precognitions
are simply interviews conducted outwith court, and may be conducted
personally by the solicitor. They are generally not made under oath, but
the solicitor can apply to have a witness cited for precognition under
oath, which is conducted before a sheriff. Thereisno firm legal obliga-
tion on a Crown witness to give a precognition to the defence, although
generaly it isseen asthewitness' scivic duty to do so. The solicitor also
has aright of accessto certain documentary productionsfor the Crown,
such as forensic reports and transcripts of audio recordings. He has a
further right to examineall Crown productions (e.g. the murder weapon).
Thedefenceisentitled to lead evidencefrom any witnessor of any produc-
tiononthe Crown list. Throughout the pre-trial phasethe solicitor retainsa
right of audiencewith hisclient.

If an advocateisrequired to represent the accused (for examplewherethe
caseisto be heard inthe High Court), the solicitor hastheright to instruct
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counsel to act on hisclient’sbehalf. Counsel can be named personally, or
aternatively thedecision may beleft to the discretion of an advocates' clerk,
withagenera request for counsel being submitted totheir officein Edinburgh.
6.6.2 Any personwhoisdetained or arrested must immediately beinformed
that heisentitled to inform asolicitor. However, the detained or arrested
person hasno right of accessto hissolicitor while heisbeing questioned by
the police. As noted above, the person arrested does have theright to a
privateinterview with hissolicitor beforeappearing for judicia examination
andtheright to have hissolicitor present during thisexamination. Further, an
accused who isremanded in custody may consult with hissolicitor, whois
entittedtovisthiminprison. Inpractice, therearerardly difficultiesof access.

6.6.3 Cost-freelegal aid isavailablein Scotland, but in limited circum-
stances only. Generally speaking, in summary cases, thereisafinancial
condition imposed that the accused must be unable to defend himself
without suffering undue hardship either to himself or his dependants
and have no other means (such as insurance) which might cover court
expenses. No financial contribution is required to be made by the ac-
cused. In solemn cases, thefinancial testissimply that the accused would
suffer undue hardship if required to pay for representation. In addition,
every person brought before a court from custody is entitled to initial
free advice and representation from a duty solicitor. A further condition
imposed upon the granting of legal aid in summary proceedings is that
doing so must be in the interests of justice. Certain statutory examples
have been laid down of situations where legal aid should be provided.
These include situations where a substantial question of law may arise,
or wherethe accused has difficulty understanding the proceedings against
him.

Decisionsasto whether gpplicationsfor lega aid will besuccessful aremade
by the Scottish Legd Aid Board. Certain questions, such assomeapplication
of theundue hardship test, are answered by the court. Applicationsfor legal
adincriminal appea sare decided by the Board, which must apply the hard-
shiptest and, further, decide whether substantial groundsfor making the ap-
peal exist, and whether it isreasonableto do so.



6.6.4 In Scotland, only an advocate, asolicitor-advocate or solicitor can
appear as legal counsel in criminal proceedings. The latter may only
appear in the sheriff and district courts, while both of the former may
appear before the High Court and either of the lower courts.

Admissiontotheofficesof Advocate and Solicitor iscontrolled by the Fac-
ulty of Advocatesand the Law Society of Scotland respectively. Solicitor-
advocatesaretrained solicitorswho have successfully applied for “ extended
rights” which enablethem to appear before the superior Scottish courts. They
arenot membersof the Bar, but may belegal counsdl incrimina proceedings
beforethe High Court. The processes of qualification asan advocate or so-
licitor aresimilar (though not identical), and each comprisesthree stages:
knowledgeof thelaw of Scotland, normally demonstrated through theattain-
ment of aL.aw degreefrom a Scottish universty; acquisition of theDiplomain
Lega Practice, again from aScottish university; and training in an approved
legal officeunder atraining contract (generally 21 monthsfor an advocate, 12
monthsfor asolicitor), during which timeatest of Professonal Competence
must be successfully taken. Advocatesmust spend afurther ninemonths (ap-
proximately) in pupillage under an established advocate, during whichtime
further examinations must betaken in evidence, pleading, practiceand pro-
fessional conduct. Criminal convictionsor bankruptcy do not automatically
bar entry into either profession, but will beinvestigated thoroughly.

6.7 The Position of the Victim

6.7.1 Thereexistsnorecognised legd definition of “victim” in Scotscriminal
law. Theterm*complainer” wasused historicaly, when it wastherespons-
bility of thevictim toinvestigate the case and initiate proceedings, but the
original meaning of thisterm hasbecome defunct with the establishment of a
public prosecution service, whichinstigatesvirtualy all criminal proceedings
in Scotland. Consequently, theterms*victim” and“complainer” are both com-
petent to describe personswho have been subjected to criminal behaviour,
and areused virtualy synonymoudly.
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6.7.2 Thevictimhasno officially recognized rolein pre-trial proceedings.
Recent statements by the Scottish Executivedo not refer tothe victim having
“rights’, but rather tothevictimhaving“ needs’ that should besatisfied. These
have been described asincluding: being treated with understanding and fair-
ness, being kept informed as an investigation or case proceeds; and compen-
sationfor any suffering caused. Thereiscurrently greet varianceinthedegree
to which concrete measures have been taken to ensurethese needsare satis-
fied.

6.7.3 It remains competent in Scotland for a crime victim to initiate a
private prosecution upon failure by the procurator fiscal to prosecute.
This remedy is available only in cases to be heard under solemn pro-
ceedings and requires the agreement of the Lord Advocate (head of the
Scottish prosecution service) or the High Court of Justiciary. This pro-
cedure operates very rarely: only two such actions were alowed during
the entire twentieth century.

6.7.4 Victims of crimein Scotland still have the right to bring action in
the civil courts against any person who has wronged them. The victim
retainsthisright even if the defender to the action has been acquitted of
criminal chargesrelating to the alleged wrongful conduct. Thecivil pro-
ceedings are entirely separate from any criminal proceedings.

6.7.5 Victimsof crimeenjoy no right to present charges or be heard at any
stageof crimina proceedingsbrought at theinstance of the public prosecutor.
Asnoted above, subject to thevery limited right of private prosecutions, all
prosecutionsfall intothiscategory.

6.7.6 Victims in Scotland have no right to legal counsel at any stage
during the prosecution of the person accused of committing the offence
against them.

6.7.7 Victimsin Scotland have noright of appeal against aprosecutor’sor
court’sdisposal of acase.
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6.7.8 Thevictimmay beass sted by the Statein claiming compensationfrom
theoffender intwoways. Thefirst isthrough the existence of reparation and
mediation schemes, asan dternativeto prosecution, whereby offenderscom-
pensatetheir victimseither financially or by payment inkind. Itisentirely
within the discretion of the prosecution whether to refer an offender tosuch a
schemerather than prosecute him. At present, the operation of such schemes
isheavily restricted in Scotland, both geographically and asregardsthetypes
of offencefor whichitisconsidered appropriate. The second, and morelikely,
possibility isthat of acompensation order, whereby the court, upon convict-
ing the offender, may sentence him to pay asum of money tothevictimas
compensation. The court may impose acompensation order asacriminal
sentenceonitsown or combineit with another meansof disposal, most com-
monly afine. However, the victim cannot apply for acompensation order to
bemade, and thisdecisionisentirely at the discretion of the court.

6.7.8 Victims of violent crime have the right to state compensation un-
der the Criminal Injuries Compensation Scheme. Thiswas set upin 1964
to compensate victims of violent crime in respect of their injuries: the
Scheme does not cover loss caused by damage to property or other fi-
nancial loss, and no similar schemes exist for this purpose at present.
The Scheme is now operated under statutory authority by the Criminal
Injuries Compensation Authority which awards pre-set fixed sums de-
pendent upon the type and severity of injury suffered, except in the most
serious of cases, where awardsare made on amoreindividual basis. Appli-
cationsfor compensation are made by way of astandard form, whichiscom-
pleted and sent to the Board for cons deration, accompanied by any relevant
photographic or other evidence. The minimum award which can be made
under the Schemeis£1,000, while the maximum is£500,000.

6.7.9 A number of both national andloca Victim Support Schemes operate
in Scotland. During the 1980sanumber of local schemesemerged, staffed by
unpaid volunteersand receiving little or no governmental funding. However
throughout the 1990sanationd Victim Support Scheme has devel oped, with
over 70regional schemesoperating under the general heading of Victim Sup-
port Scotland. Theseindividua schemesarelocally managed by committees
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and somearerun by unpaid co-ordinators. Thefocusof victim support work
has been face-to-face contact with victims, achieved through visitsto the
victim’'shome. Specific areasof support rangefrom primary support suchas
emotiona support, the provision of information and practical advice, tomore
specidisaed support such ascounsdling for victimsof sexud assault, and prepa:
rationfor giving evidencein court. Referencesto Victim Support are gener-
ally madeby the police, who arethefirst point of contact for many victimsof
crime. Victim Support Scotland islargely government funded, withincreasing
sumsof money being granted in recent years.



7. Sentencing and the system of sanctions

7.1 Thecrimind law of Scotland remains, at present, uncodified. Thusthere
isno single document to which onewould refer as*the Penal Code”. How-
ever, muchlegidation asregarding criminal procedure and sanctionsis statu-
tory. Asexplained above (see 3.1), the Criminal Procedure (Scotland) Act
1995 (“the 1995 Act”) isthe primary statuteinthisarea. Part X1 of thisAct
outlinesvarious classifications of sanction competent under Scotslaw (see
7.5).

7.2 The 1995 Act makes no distinction between “punishments and
measures’ and/or between “principa punishments and additional pun-
ishments’.

7.3 Asregardsthevast mgjority of juvenile offenderswho arereferred
to achildren’s hearing (see 3.4), the Children (Scotland) Act 1995, Part
I, setsout theavailable options. At al times, the hearing must begoverned by
what it considersto bethe best interestsof thechild (s 16 of the above Act).
That isthe* paramount” consideration but two other “ overarching principles’
areasoimportant: first, the child must begiven an opportunity to expresshis/
her views, and, the hearing should not do anything unlessit isbetter for the
childthandoing nothing, i.e. aprincipleof “minimumintervention”. Punitive
andsimilar consderationsare, quitesmply, completely irrelevant.

Broadly speaking there arethree main possibilitiesopen at ahearing. First,
thehearing can be continued if themembersfed that they do not have enough
informationto reach adecision. Inter aliathehearing may requirethechildto
attend or reside at aclinic or hospital etc for upto 22 daysfor areport to be
prepared. Second, the hearing may dischargethereferral and, indeed, must
dosoif they arenot satisfied that compul sory measures of supervisionare
necessary intheinterestsof the child. Thismeans, essentially, that no further
action can betaken against the child asaresult of the offencewhichledtothe
referra.
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Third, thehearing may makea* supervision requirement” if thisisconsidered
to beinthebest interestsof thechild (s70). Thismay beresidentid (including
secure accommodeation) or non-residential. It may requirethechildtoliveat
aparticular resdential establishment (the precise place must benamedinthe
supervision requirement), or with foster carers, or with one parent, or inany
other place. A supervision requirement may aso requirethechildto comply
with conditions, and the discretion of the hearing toimpaose conditionsisvery
wide. For instance, the child may be required to attend school regularly, or
attend atraining project, or regularly meet asocial worker, or co-operate
with aplan drawn up by asocia work department, or attend adrug or reha-
bilitationunit.

Asregardsyoung offenderswho are prosecuted in the courts, the Crimi-
nal Procedure (Scotland) Act 1995, Part V, outlines various specia pro-
visionsregarding their detention. Thus, it isnot competent to imposethe
sanction of imprisonment on a person under the age of 21 years. In cir-
cumstances where the court would normally impose such a sanction,
convicted persons aged between 16 and 21 years may be sentenced in-
stead to detention in a Y oung Offenders institution. The length of sen-
tence imposed must be of no greater length than would be competent
had the convicted person been aged over 21 years and sentenced to im-
prisonment.

The 1995 Act also contains special provisions regarding young persons
convicted of murder. Where a person under the age of 18 yearsis con-
victed of murder, he shall be detained without time limit under appropri-
ate conditionsin asuitable place. Where the person isaged between 18 and
21 years, heshall be detained without timelimitinaYoung Offendersingtitu-
tion.

Finally, in the rare case of a child under 16 being convicted under sol-
emn procedure, the child shall be detained under appropriate conditions
in a suitable place for as long as the sentence requires. Detention as a
sanction for children should be employed only when no other appropri-
ate methods of disposal are available.
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7.4 Thereareno specid sanctionsfor civil servants, military personnel or
any other major group.

7.5 Thecrimina law of Scotland containsthefollowing provisionsregard-
ing particular sanctionsavailableto thecourts, which areset out in Part X| of
the 1995 Act. (For sanctionsavailableto the prosecutor, see 6.4 above.)

Capital punishment

The sanction of capital punishment isno longer competent in Scots law.
Until relatively recently, this sanction could be imposed upon persons
convicted of murder, treason or piracy. Today, however, there is no of-
fence for which Scots law permits capital punishment.

Imprisonment

The minimum period of imprisonment in Scotland is five days. The
maximum period isfor life. A conviction of murder carries amandatory
life sentence. In cases where a life sentence is imposed, the judge must
make arecommendation asto the minimum period that should be served
before the offender is considered for release on licence. Reasons must
be given for any such recommendation.

Deprivation of liberty for an indeterminate period
A life sentence is indeterminate (see above). All other prison sentences
are determinate.

Hospital Order

Inthe case of aconvicted person whoismentally disordered, the court may
make a*“hospital order” and, wherethe offender isdangerous, he may be
sent to the State Hospital at Carstairs(s. 58, rather than Part X, of the 1995
Act). A Hospital Order isindeterminate, rel ease being dependent on amedi-
ca judgment about the patient’smental health.

Probation

Whereapersonisconvicted of any offence, other than one carrying afixed
penalty, the court may place him on probation. The court must consider the
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nature and circumstances of the offence, and should obtain areport onthe
circumstances and character of the accused person. The court must be satis-
fied that there are suitable means by which the order may be supervised. A
probation order may be between six monthsand threeyears. The court can
attach conditionsto aprobation order and if the probationer breachesany of
these, the court may cite himto appear beforeit. The offender may then be
finedupto Level 3onthe Standard Scale of fines, or be sentenced in accord-
ancewiththeorigina offence. Alternatively, the court may extend the period
of probation, or make acommunity serviceorder (seebelow). Thesesame
sanctionsmay beimposed if the offender is convicted of another offence
whilst on probation (in addition to any sanctionsimposed asaresult of the
further conviction).

Other forms of detention and measures involving supervision

A “restriction of liberty order” may beimposed on convicted personsover
theageof 16 years, whereby the court may restrict the offender’ smovements
asitthinksfit. Therestriction may involvethe offender being required tobein
acertain placeat certain daysor times (but not for morethan 12 hoursat a
time), or being banned from going to acertain place (or places) at specified
daysor times. Restriction of liberty ordersmay apply for up to 12 months.
They can beenforced through el ectronic tagging.

A “drug treatment and testing order” may be made asregards offendersover
theage of 16. Such an order must befor aperiod of between six monthsand
threeyears. Itisameasureaimed at rehabilitation rather than punishment, and
aimsto stop the offender misusing drugs. It may be combined with other
orders, for examplearestriction of liberty order or aprobation order. The
offender must bewilling to comply with thetermsof theorder and attend an
establishment for medica treatment.

Thereisaso thepossibility of a“non-harassment order” whichisaimed at
preventing “ stalking” . It forbidsaconvicted person offender from approach-
ing or otherwise harassing (the precise detailsarefor the court to determine)



thevictim of the offencefor which hewas convicted for any period (including
anindeterminate period of time). Themaximum pendty for breach of suchan
order is5yearsunder solemn procedureand 6 months under summary pro-
cedure.

Another form of detention / restriction is a “supervised attendance or-
der”, competent where an offender hasfailed to pay afine not exceeding
Level 2 on the Standard Scale of fines (up to £500). Under such an or-
der, the offender must attend a place of supervision over aperiod of time
for not less than 10 hours, and not more than 50 hours (if the fine was
below Level 1) or 100 hours (in al other cases). Supervised attendance
orders may only be imposed on persons aged 18 years and over.

Community service

Where a person over the age of 16 yearsis convicted of an offence for
which he may be sentenced to imprisonment, the court may, as an alter-
native, order community service. Such an order obliges the offender to
undertake unpaid work for a specified amount of time: for those tried
under summary procedure, 80 to 240 hours; and for those tried under
solemn procedure, from 80 to 300 hours. The offender must agreeto this
sentence, and there must be a suitable scheme in the area. The court
must obtain a report from the Social Work department confirming that
the offender is suitable for such an order.

Any work ordered to be undertaken under acommunity service order must
be performed within 12 months. For the period during which theoffender is
liableto perform community service, he must report any change of addressto
thelocal authority officer, who will oversee and beresponsiblefor thework
undertaken. Any instructionsgiven to the offender by thelocal authority of-
ficer should be complied with, but suchinstructionsmust not conflict withthe
religiousbdiefsof the offender, or impose upon other important responsbili-
tiesthat the offender isrequired to meet (such asattendance at schoal). If the
offender failsto comply with the order, he may be brought back beforethe
court. Theoffender may then befined upto Level 3 onthe Standard Scale of
fines. The court may a so revokethe order and sentencethe offender in ac-
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cordancewiththeorigina offence. If another offenceiscommitted whilst the
offender issubject to acommunity serviceorder, the court may, when passing
sentence, consider thefact that the order wastill inforceor, if applicable, the
fact that the offence was committed at aplace wherework under the order
wasbeing carried out.

Fines

The Criminal Procedure (Scotland) Act 1995 confers on courts a gen-
eral power to fine for any offence, subject to other statutory provisions
regarding sentence. Under solemn procedure, there is no limit to the
amount of the fine. Under summary procedure, there exists a Standard
Scale of fines. The amounts detailed in this Scale are subject to change
over time. The Standard Scale is divided into Levels, and the figures
currently in force are outlined below.

Level 1 £200
Level 2 £500
Level 3 £1000
Level 4 £2500
Level 5 £5000

The maximum which may currently be fined on this Scale, therefore, is
£5000. A sheriff may impose the maximum but a justice of the district
court may not exceed Level 4 (i.e. £2,500) unless a statute provides oth-
erwise (currently no such additional statutory provisionsexist). Certain stat-
utes permit finesof up to £20,000 on summary procedure on convictionin
the sheriff court, or by astipendiary magistrateinthedistrict court. In casesof
multipleconvictions, it iscompetent for the court to aggregate anumber of
fines, thusimposing afind amount potentialy greater than the prescribed sum.
Inimposing afine, the court must consider the ability of the offender to pay
and hispersonal circumstances. The court must also determinewhether the
fine should be paid asalump sum or through aseries of instalments, again
consdering thecircumstancesand financial position of the offender.
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Compensation orders

Where apersonisconvicted of an offence, the court can order him to pay
compensationto thevictim for personal injury, lossor damage caused. The
court must consider the ability of the offender to pay when making such an
order (unlikethe position asregardscivil damages). It iscompetent for the
court toimpose both acompensation order and afine, but wherethe offender
doesnot havethefinancial meansto pay both, the compensation order should
bepreferred. If both sanctions areimposed, the compensation order should
be satisfied first. Awards of damages made asaresult of subsequent civil
proceedings should be assessed without regard to the compensation order,
but the amount actually payable by the offender shall be reduced by any
amount paid under theorder.

Confiscation and forfeiture
Under the Proceeds of Crime (Scotland) Act 1995 (rather than Part XI
of the Criminal Procedure (Scotland) Act 1995), the court has the power
to order confiscation of property which representsthe proceeds of crime.
There are further special provisions as regards the proceeds of crimes
relating to drug trafficking.

Some statutes make provision for theforfeiture of property connected with
thecommission of crimeoncetheoffender has been convicted. For instance,
the Road Trafffic Offenders Act 1988 enablesthe court to order forfeiture of
thevehicleinvolved.

Caution

Itisalso competent, although rare, for the court to caution aconvicted per-
son, wherethereisno fixed penalty for the offence committed. In such cir-
cumstancesthe court may order the offender to“find caution” (asmall sum of
money) for good behaviour for such period asisdeemed appropriate, but not
exceeding 12 months. If the offender remainsof good behaviour for the speci-
fied period, themoney isreturned to him.
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Admonition

Thecourt may dismissan offender with anadmonition (i.e. awarning). Thisis
usually appropriate only wherethe offenceisminor but it isalso often used
following adeferred sentence (see 8.1 below). An admonition countsasa
conviction, although no penalty has been imposed upon the convicted per-
son.

Absolute Discharge

The court may discharge an offender without registering a conviction
against his name. This is quite rare and will only occur where the of-
fenceisextremely trivia or if thereis something very peculiar about the
offender or the circumstances of the offence which justifiesthis action.

7.6 Inthe case of default in the payment of afine, it is competent for
the court to convert thisfineinto a sentence of imprisonment. The 1995
Act stipulates the following conversions:

Fine Maximum period of imprisonment
Lessthan £200 7 days
£200 - £500 14 days
£500 - £1000 28 days
£1000 - £2500 45 days
£2500 - £5000 3months
£5000 - £10,000 6 months
£10,000 - £20,000 12 months
£20,000 - £50,000 18 months
£50,000 - £100,000 2years
£100,000 - £250,000 3years
£250,000 - £lmillion 5years
Over £1million 10years

The court may al so, asan alternativeto asentence of imprisonment, makea
supervised attendance order (see 7.5, above).
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7.7 TheRoad Traffic Offenders Act 1988 dictatesmandatory disqualifica
tionfrom driving asregards certain motoring of fences. Thegeneral minimum
is12 months, dthoughif the court fed sthisisinappropriate, the offender may
bedisqualified for ashorter period. Thereisno maximum limit on the period
for which atraffic offender may bedisqualified. Wherethe offence doesnot
requiremandatory disqudification, the court hasthediscretion to disqualify
for any length of time. If apersonisconvicted twicein 10 yearsof an offence
carrying mandatory disqualification, thegenera minimum disqudificationis
extended to threeyears. The offence of causing desth by dangerousdriving
carriesamandatory minimum disqualification of two years.

A “penalty point” system also operates as regards road traffic offences.
Conviction for certain offences, such as speeding, results in “penalty
points’ being added to the offender’s licence. If adriver accrues 12 or
more penalty points, heisliable to disqualification.

Where the court imposes disqualification, the offender can also be re-
quired to re-sit his driving test upon conclusion of the disqualification
period.

7.8 Inaddition to the specialised provisions on sentencing contained
in Part X1 of the 1995 Act, some general provisions apply:

Where an offender has pled guilty to the offence, the court may takethis
into account when determining sentence. The stage in the proceedings
at which the accused pled guilty may also be of relevance. In other words,
“sentencediscounting” ispermissible, although not obligatory (1995 Act, s
196).

Where a sheriff hearing a case under solemn procedure feels that his
sentencing powers are inadequate to dispose of the case, he may remit
the caseto the High Court for sentencing. (It should be noted that wherea
caseisheard under summary procedure, it may not beremitted in thisway:
thereisno provision for increasi ng the maximum sentences allowed under
summary procedure.)
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In appeal s against sentence, the High Court may issue an opinionwhichis
designedto act as*“guidelines’ for lower courtsinsmilar casesinthefuture.
Finally, any sentenceimposed must be pronounced in open court inthe pres-
ence of theaccused.

7.9 Conviction for certain offences in Scotland results in the follow-
ing specific sanctions:

Traffic offences
Traffic offenders may be subject to disqualification from driving and
revocation of their driving licence (see 7.7).

Narcotics offences

Under the Proceeds of Crimes (Scotland) Act 1995 anyone convicted of
drug trafficking may be subject to confiscation of any proceeds result-
ing from the offence. “Proceeds’ are considered to include any pay-
ments or rewards made to the offender at any time in connection with
drug trafficking.

The 1995 Act stipulates a mandatory custodial sentence of seven years
where apersonisconvicted of traffickingaClass A drug (such asheroin
and cocaine) and has been convicted of the same offence on two previ-
0OuUS Occasions.

Asdescribed above (7.5), acourt may imposeaDrug Treatment and Testing
Order ondrugsoffenders.

Firearmsoffences

To keep firearmsin Scotland aperson must possessacertificate authorizing
himto do so. Thereare various specific offencesinvolving firearms, for in-
stance: to possess afirearm without acertificate; to use afirearm for the
purposes of resisting arrest; to possessafirearm with intent to endanger life
or cause seriousinjury; and to possessafirearm for the purposes of commit-
ting an offence. The court may order forfeitureof any firearm usedin connec-
tionwith any of these offences.



Environmenta offences

TheEnvironmental Protection Act 1990 containsvariousprovis onsconcerning
environmenta offences. Under thisstatute, the maximum pendty for theof-
fence of causing pollutionisafine of £20,000. Wherethe offence hasbeen
committed by acorporate body, the Director, Secretary, or any other mem-
ber who gave consent for the polluting act may also beheld persondly ligble.

Economic offences

There are no special sanctionsemployed for economic offences. Such of -
fencesmost commonly attract monetary sanctions, although imprisonment
and other sanctionsarefrequently employed.
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8. Conditional and suspended sentence, and
probation

8.1 A conditiona or suspended sentence doesnot exist in Scotland. The
only analogousmechanismisthe* deferred” sentence.

A criminal court may defer the passing of sentence (1995 Act, s 202).
Normally thisisdonewhereit isfelt appropriate that the convicted per-
son be given an opportunity to demonstrate hisgood behaviour and ability to
function constructively in society. In most such instances, the casewill be
deferred for 12 monthsbut the court may stipul ate any time period. Thecourt
may also attach any conditionsto the period of deferment that are deemed
appropriate. At theend of the defined period, theindividual must returnto
court for final determination of sentence. If, during hisperiod at liberty, the
convicted person has demonstrated good behaviour, thiswill betaken into
account by the court when passing final sentenceand anadmonition (see7.5)
isnot uncommon.

8.2 Sentence may be deferred asregards any offence. Thisdisposal is
more common where the crime is minor but the courts have occasion-
ally deferred sentence in serious cases, such as that of attempted mur-
der. It should be remembered that the court can impose any conditionsupon
deferment that are deemed appropriate.

8.3 The court may not impose a partially suspended sentence.

8.4 The court may attach any conditions to a deferred sentence that
are deemed appropriate. There existsno comprehensivelist of what these
conditions may be, and the court has full discretion. The most common
condition is that the offender be of good behaviour. Other commonly
attached conditionsinclude: repayment of lossincurred through damage or
theft of goods; aprohibition onleaving the country; and an obligation to at-
tend at apolicestation regularly during the period of deferment. However, the
conditionsmust not constitute another sentence. For example, theattaching
of acondition that the offender must stay at homeduring certain timeswould
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congtitutearestriction of liberty order, and would not be permitted. Further,
the conditions should not be so burdensome asto prevent the offender lead-
inganormd life, sincethiswould beincons stent with the principle of defer-
ment of sentence.

8.5 Responsibility for the supervision of compliance with any condi-
tions imposed upon a deferred sentence falls to officers of the local au-
thority or, if applicable, to the social worker who is supervising the of-
fender. If acondition of good behaviour isattached, thisisdifficultin practice
tosupervise, but will beimpliedif theindividual isnot againinvolved withthe

police.

8.6 If theindividua isin breach of stipulated conditions, or is con-
victed of another offence during the period of deferment, the court may
issue acitation for the accused to appear before the court. The court may
then consider the original sentence as though the defined period of de-
ferment had ended, and pass a final sentence regarding the original of-
fence. If applicable, such sanctions will apply in addition to sanctions
arising as a consequence of the further offence.

8.7 Thereisno dedicated probation servicein Scotland. Whiletheultimate
responsibility for probation-type serviceslieswith the Scottish Executive Jus-
tice Department, such servicesfall under theremit of local authorities, who
providethem through their Social Work Departments. These departments
deliver probation serviceson aday-to-day basis, largely through specially
trained social workerswho work with offendersin various areas, such as
courts, pena ingtitutions, and thecommunity.

8.8 Themainfunctionsof the social workersdescribed aboveistowork
with offendersduring al stagesof the criminal justice process, advising and
assgting the offender in variousareaswithin thejustice system. Social work-
ersdeliver probation servicesin avariety of ways, for example: preparation
of socia enquiry reportson offenders, to betaken into consideration by the
court before sentenceis passed; supervision and assistance of individuals
who are subject to probation orders; organization and monitoring of commu-
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nity service projects(see 7.5); working with prisonersto assistin rehabilita-
tion and preparation for release; and assisting newly released personstore-
integrateinto society, helping them find accommodeation, work, and so on.

8.9 Volunteers most commonly become involved in the provision of
probation-type services through involvement in the various voluntary
organizationsthat exist to support personsrecently released from prison.
A small number of these organizationscurrently exist within Scotland, and a
larger number operatethroughout the UK. Themost significant of theseisthe
Scottish Association for the Careand Rehabilitation of Offenders(SACRO).
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9. The prison system and the after-care of
prisoners

@.1 Organization of the prison system

9.1.1 Theadministration of prisonsin Scotland isthepolitical responsibility
of theMinister for Justice, amember of the Scottish Executive. Respongbility
for the day to day running of Scottish prisons has been del egated to the Scot-
tish Prison Service, which remainsresponsi bleto the Ministers of the Scottish
Parliament.

9.1.2 Themagjority of prisonsin Scotland are managed publicly, although
provisions do exist to alow “contracting out” of prison management to
private organizations. Asstated above, public prisonsare primarily there-
sponsibility of the Scottish Prison Service, whichisrun by aPrisons Board
conssting of aChief Executive, aDeputy Chief Executive, four departmental
Heads and two lay directors. The Board is assisted by civil servants and
other support staff. Each public prison hasaGovernor who may;, if required,
be assisted by one or more deputies. The Governor hasavery widerange of
Statutory respongbilities, such asvisiting prisoners, maintaining good commu-
nicationwith saff, record keeping, and theestablishment of gppropriateprivilege
systems. Public prisonsare staffed by uniformed prison officers, who have
various powersand respons bilitiesrelating to genera operation of theprison
and the maintenance of order. The operation of public prisonsis supported
by variouscivilian staff, such asinstructorsand secretaries. A chaplainand a
medical officer area so appointed to each public prison.

At present, themanagement of only oneprison, namely Kilmarnock, hasbeen
“contracted out” . Such privatised prisonsremain theultimate responsibility of
the Scottish Executive, but are controlled and operated by the party to whom
they have been contracted out. Private prisonshave aDirector and aCon-
troller, both of whom must be approved by the Scottish Executive. A Director
hasbroadly the same powersand responsibilitiesasa Governor, though they
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arenot asextensve. The Controller hasan ongoing responsibility toreview
therunning of the prison, and toinvestigate allegations of misconduct onthe
part of prison officers. Support staff, including prison officers, operate Ssimi-
larly in private prisonsasin public prisons. However, another category of
officer, known asprison custody officers, may a so operatein private prisons,
performing avariety of functions, including escort and prisoner search func-
tions.

Whether publicor private, al prisonsin Scotland arewithin theremit of Her
Majesty’sInspectorate of Prisonsfor Scotland. ThisOfficeisresponsiblefor
regularly inspecting and reporting onindividua pena establishments.

9.1.3 Thedevelopment of prison policy istheresponsibility of the Scot-
tish Executive, specifically the Minister for Justice. He is aided in this
function by various advisory bodies, who make regular reports to the
Justice Department. These bodies include the Scottish Prison Service,
Her Majesty’ s Inspectorate of Prisons for Scotland, and the Central Re-
search Unit of the Scottish Executive.

9.1.4 Asdescribed in Chapter 7, Part X| of the Criminal Procedure (Scot-
land) Act 1995 outlines a large number of provisions relating to sen-
tencing, imprisonment and fines. The main source of primary legisla-
tion governing imprisonment, however, is the Prisons (Scotland) Act
1989, which is a consolidation of the Prisons (Scotland) Act 1952. The
1989 Act coversvirtually every aspect of imprisonment, such as: central
administration; confinement, treatment and discharge of prisoners; and
the detention of young offenders. This Act has been amended by several
subsequent measures, most importantly: the Prisonersand Criminal Pro-
ceedings (Scotland) Act 1993, which dedsmainly with releasefrom custody;
and the Criminal Justice and Public Order Act 1994, which coversvarious
matters such asthe privatisation of prisonsand theresponsibilitiesof Gover-
nors.

Thelegd position of prisonersislargely laid out in delegated legidation, prin-
cipaly the Prisonsand Young Offenders|nstitutions (Scotland) Rules 1994.
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TheseRulesoutlinethelegal position of prisonersinrelationtoawidevariety
of matters, such as: businessactivity (no prisoner may carry on any trade,
profession or vocation fromwithin prison); counselling (many prisonshave
drug and a cohol counselling programmes, although the Rulesonly require
that “ appropriate” programmesbe provided); education (again “ appropri-
ate” programmesmust be provided); correspondence (prisonersretain agen-
eral right to send or receivemail whilstin prison); political activity (nopris-
oner may vote or stand asapolitical candidate whilst imprisoned); property,
money and possessions (any prohibited property must be submitted to prison
staff, and the Governor hasalarge degree of discretion regarding what pris-
onersmay or may not keepintheir cells); religion (prisonersmust beafforded
every reasonable opportunity to observetherequirementsof their religious
and moral beliefs); telephone communication (prisonersmay have accessto
telephones, athough any callsmade may be monitored and/ or recorded; and
tobacco (prisoners have theright to possess and smoke tobacco, but only at
such timesand in such placesasthe Governor rulesappropriate).

9.1.5 There are presently 19 prisons and Y oung Offendersinstitutesin
Scotland. These rangein size from around 100 inmates to around 1,000
inmates. Prisons in Scotland are not classified into different types. In-
stead, the prisoners themselves are, according to the security categories
outlined in Schedule 2 of the Prisons and Y oung Offenders Institutions
(Scotland) Rules 1994. These categories are:

Category A: A prisoner who would place national security
at risk, or be highly dangerousto the public or to prison staff
and their families or to the police in the event of an escape
and who must be kept in conditions of maximum security.
Category B: A prisoner who isconsidered likely to beadanger
to the public and who must be kept in secure conditions to
prevent hisescape.

Category C: A prisoner whoisconsidered unlikely tobea
danger to the public and who can be given the opportunity
to serve his sentence with the minimum of restrictions.
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Category D: A prisoner whoisconsidered not to be adanger
to the public and who can be given the opportunity to serve
hissentencein open conditions.

Prisoners must be classified into one of the above categories as soon as
is practicable upon their arrival at prison, usually within 48 hours. This
matter is the responsibility of the prison Governor. It is generaly ac-
cepted that a prisoner will be put into the lowest category possible (i.e.
the category demanding least security), and reasons must be given to the
prisoner in respect of classification decisions.

Whileprisonsand institutions are not classified, the Scottish Prison Service
hastheauthority to set aside prisonsfor particular classesor security catego-
riesof prisoner. Thus, whileno prisonin Scotlandisstrictly a* high security”
prison, there are certain prisonswhich tend to house high security inmates
(thoseclassified as security category A). Prisoners may betransferred be-
tween prisonsat the discretion of the Prison Service, and thisresultsinsimilar
inmates being housedin, or transferred to, smilar prisons.

9.1.6 Convicted persons aged between 16 and 21 years cannot be sent to
prison. Instead, these persons are detained in a’Y oung Offendersinstitu-
tion. There are currently five such institutions in Scotland. The system
is similar to that of adult imprisonment, the main differences being in
the rules relating to visitation rights and other privileges. Specifically,
young offenders have far broader exercise and recreation rights than
inmates in adult prisons.

Persons under the age of 16 years may be detained in an appropriate home
or other suitableingtitution. They areentitled to aminimum of two 30 minute
visitseach week, and havearight of accessto such educational programmes
astheir need requires. They cannot beforced towork asolder prisonerscan.
Detained personsunder the age of 16 may not be allowed accessto tobacco
inany circumstances, and may not be subjected to cellular confinement asa
disciplinary messure.
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9.1.7 The Scottish Prison Service has the power to allocate and transfer
prisoners at its discretion. Governors may allocate prisonersto any part
of their prison designed for the purpose of confinement. In making these
decisions, regard should be had to the security classification of the pris-
oner, and of any other relevant factor (such as sex, age, and so on).

9.1.8 Sharing of rooms by more than one prisoner is permitted where
thisis deemed appropriate by the Governor and Medical Officer. While
no official limit exists on the maximum number of prisoners who may
be confined together, practical limitationsareimposed by thevariousrules
regarding accommodeation, i.e. that cellsmust be of adequate size and fur-
nishing to protect the health and safety of prisoners. In practice, asaresult of
over-crowding in the prison system, it iscommon for prisonersto haveto
sharecdls.

9.1.9 Generally every convicted prisoner may berequired to work while
in prison. Exemptions from work can be granted by either the Governor
(if he thinks such exception appropriate) or the Medical Officer (if ap-
propriate on medical grounds). Prisoners may also be excused from
working whilst attending educational or counselling classes. Theimple-
mentation of work programmes is primarily the responsibility of the
Governor, and such work programmes must be devised in consultation
with the prisoner. These programmes should be designed to improve the
prisoner’s prospects for reintegration into society upon hisrelease. Re-
strictions on prisoners work include that prisoners may not generally
work in the service of another prisoner or prison officer, and may not be
required to work more than 40 hours per week, spread over a maximum
of six days. Prisonersare entitled to reasonabl e remuneration for work, and
will receive partial wageswhilst sick or on approved leave.

All prisonersunder thenorma minimum school-leaving agemust be provided
with an education. All other prisoners must be afforded the opportunity to
pursue such educationd programmesasare gppropriateand reasonably prac-
ticable. Arrangement and implementation of these programmesistherespon-
sihbility of the Governor.
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Pre-tria detaineescannot berequired towork or to take educationa or coun-
selling classes, but may volunteer to do so. In such circumstances, working
and learning conditionsare the same asthose applied to convicted prisoners.

9.1.10 It is competent for a prisoner to pursue work or educational
activities outside the prison, but this is subject to the discretion of the
Scottish Prison Service and subject to conditions. Restrictions apply to
theeffect that generally only prisonersof security categoriesC and D (low to
minimum security risks) aredigible, and the prisoner must be deemed appro-
priatefor such programmes by the prison Governor and Medical Officer.
Any proposed work premisesand conditions must a so be deemed appro-
priate, and suitable measuresregarding escort and supervision must beim-
plemented.

9.1.11 Temporary release may be granted to prisoners on the au-
thority of the Governor, subject to directions made by the Scottish Prison
Service. There are six types of temporary release that can be granted:
short home leave (for a maximum of 48 hours); Christmas and summer
leave (for amaximum of five days); pre-training for freedom |eave (maxi-
mum five days); long homeleave (maximum five days); pre-paroleleave
(for amaximum of three days); and unescorted exceptional day release
(one day only). Only prisoners of security category D (minimum secu-
rity risk) may be granted temporary release.

9.1.12 Prison-breaking isacriminal offencein Scotland at common
law. Assuch, thereis no maximum penalty, and the cases suggest that the
pendty should be* notinconsiderable’. In any event, absconding from prison
tendsto betrested in practice asabreach of prison discipline, and assuchis
dedt withinternaly through the prison system’sinternd disciplinary mecha-
nisms. Under such mechanisms, the Governor canimpaosearangeof punish-
ments, most significantly: removal of privilegesfor aperiod not exceeding 14
days, adding upto 14 daysto theorigina sentence, and forfeiture of theright
towear one'sown clothing for an unlimited period (prisonersin Scotland can
generaly wesar their own clotheswhilst imprisoned: theremoval of thisrightis
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only competent asadisciplinary measure against those who have attempted
to escape or abscond).

9.1.13 The Scottish prison system does not presently contain any
significant minority categories of prisoner.

9.1.14 Scotland, through its continuing status as part of the United
Kingdom, is bound by a number of international conventions regarding
extradition and thetransfer of prisoners. The UK isaparty to: the European
Convention on Extradition (1957, ratified by the UK on 13 February 1991);
the European Convention on Mutua Assistancein Crimina Matters (1959,
ratified by the UK on 29 August 1991); and the European Convention onthe
Transfer of Sentenced Persons (1983, ratified by the UK on 30 April 1985).

9.2 Conditional release (parole), pardon and after-care

9.2.1 In Scotland adistinction isdrawn between severa typesof conditiona
releaseand parole. Theprincipd satuteinthisareaisthe Prisonersand Crimina
Proceedings (Scotland) Act 1993.

Shorter term prisoners

Any person convicted of an offence and sentenced to |essthan 4 years of
imprisonment is eligible for release after serving one half of the total
sentence (subject to any additional days accrued as a result of actions
takenfor breach of prison discipline). On releasefrom custody, theonly con-
dition generaly imposedisthat, should theindividua beconvicted of afurther
offence punishabl e by imprisonment, hemay bereturned to prisonto serve
thewholeor part of theoriginal sentence. Thisisinadditionto any sanctions
imposed asaresult of the subsequent offence. It should be noted that this
condition appliesonly to thoseimprisoned asadirect result of their sentence;
finedefaulters, for example, are not subject to the provision.

If appropriate, aperson imprisoned for between 1 year and 4 yearsmay also
be subjected to asupervised rel ease order. Such an order requiresthat, for a

75



period not exceeding 12 months (or theremainder of the prison sentence at
the point of release), the offender may be placed under the supervision of a
local authority and required to comply with such conditions as are deemed
appropriate. Breach of such conditionsmay result in the offender being re-
turned to prison for thewholeor part of the period during which the supervi-
sionorder would apply.

Longer term prisoners

Persons sentenced to morethan four yearsaredligiblefor consideration for
parole after one half of thetotal sentence (subject to any additional days
accrued asaresult of actionstakenfor breach of prisondiscipline). Thepris-
oner must benatified inwriting that heisto be considered for parole, and he
must be sent adossier containing any materia sthought relevanttothecase. A
smilar dossier will be sent to the paroleboard. Thisinformationwill include
the prisoner’srecord in prison, details of the offencefor which hewasorigi-
nally imprisoned, arecord of any previousoffences, and reportsonthepris-
oner’scircumstances, behaviour, and suitability for release. Onrecei pt of the
dosser, the prisoner may submit to the board any representationsinwriting of
hisown, or any other written information that hefeelsisrelevant to hiscase.
Theboard should takeinto account thefollowing factorswhen considering a
prisoner for parole (though thislist isnot exhaustive): the nature and circum-
stancesof theoriginal, or any other, offence; the prisoner’sconduct in prison;
thelikelihood of re-offending or of the prisoner causing harm upon rel ease;
and any information provided by the prisoner or any other party of relevance
tothe case.

Separatefrom thepossibility of paroleat the half-way stage of the sentence,
all prisoners sentenced to morethan four yearsqualify for release“onli-
cence’ after serving two-thirdsof thetotal sentence (subject to any additional
daysaccrued asaresult of actionstaken for breach of prison discipline).
Conditionsof thelicence areimposed by the parole board, but thistype of
rel ease should not be confused with release on parole. Arrangements may be
made through the socia servicesfor supervision of any personreleased on
licence. If such conditionsare breached, or if theindividual isconvicted of a
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further offencewhilst released on licence, hemay bereturned to prison by the
court.

9.2.2 Asexplained above, al persons sentenced to lessthan four yearsim-
prisonment qualify for release after serving half of their sentence; and
all personsserving morethan four yearsaredigiblefor paroleafter serving
half of their sentence and qualify for release on licence after serving two-
thirds.

9.2.3 Themost common condition attached to all formsof conditional re-
leaseisthat theindividua be of good behaviour. Thisinvolvesnot re-offend-
ing, or being convicted of any other offence. The most common further and
specific conditionisarequirement that theindividua be supervised during a
stipulated period after release. Supervision of thiskindistheresponsibility of
aspecifiedlocal authority, andisoperated practically throughitssocia work
department (see 8.7-8). Inthe case of asupervised release order or parole,
any condition(s) will apply for aspecified period and otherwise they will ap-
ply until theend of the period of theoriginal sentence.

9.2.4 Recommendationsfor conditional release are madeto the Scottish
Executive by the Parole Board for Scotland.

9.2.5 Supervisionfor compliance with conditionsattached to releaseisthe
respons bility of aspecifiedlocd authority. In practice, supervisonisarranged
and operated by the social work department, and the day to day delivery of
thisserviceisprovided by specially trained social workers(see 8.7-8).

9.2.6 If acondition attached to release is broken, a warrant may be is-
sued for the arrest of the individual, who may be returned to prison for
either the whole or part of the original sentence, or the whole or part of
any other relevant period, such astheremainder of any period stipulatedina
supervison order.
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9.2.7 A pardon may begranted by the First Minister of the Scottish Execu-
tive, who hasadiscretionary power of mercy. Thisisdoneunder the Royal
Prerogativeof Mercy andisvery rare.

9.2.8 The after-care of prisonersfallsunder the remit of the social work
department, operating under the relevant local authority. The day to day
delivery of these servicesis provided by specially trained social work-
ers. Thevoluntary sector also playsaroleinthisregard (see 8.7-9 above).

9.2.9 The primary function of these servicesisto offer assistanceto the
newly-released person as he re-integrates into society, and to reduce as
far aspossiblethe chances of re-offending. To these ends, themain services
provided are assi stancein finding accommodation and work, and the provi-
sonof information regarding charitableor other organizationsthat the newly-
released person can consult for further help and assistance.
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10. Plans for Reform

10.1 At present, two major reviews of criminal procedure are taking
place, aimed principally at improving the efficiency of the criminal jus-
tice process. First, areview of the High Court, under the chairmanship
of Lord Bonomy (aHigh Court judge), islooking at the increasing de-
mands upon that court and the associated problemsof delay in dealingwith
cases. It should be noted that thisreview isnot examining solemn procedure
per sebecauseitstermsof reference do not includethe solemn jurisdiction of
the sheriff courts. Neverthel ess, itsrecommendationsmay well impact upon
solemn procedureasawholeand upon the sheriffscourts, particularly asone
possi ble proposal would beto extend the solemn jurisdiction of thelatter thus
alowingitto deal withthe*bottom end” of cases presently dealt withinthe
High Court. Theorigina timetable envisaged that L ord Bonomy would report
to the Scottish Executive before the end of 2002.

Thesecond review, under the chairmanship of Sheriff Principa Mclnnes, has
been asked to examinethe provision of summary justice, including thedivi-
sion of work between the district courtsand the summary jurisdiction of the
sheriff courts, with theaim of improving the effectivenessand efficiency of the
processof summary justice. Thus, itsremit covers summary procedureasa
wholeasweéll asthe structures and jurisdiction of therelevant courts. This
group will report to the Scottish Executivein themiddle of 2003. Asaresult
of falingworkloadsinthedistrict court (see chapter 11), largely asaresult of
the growth of aternativesto prosecution, it seemspossiblethat one recom-
mendation might bethat theleast seriouscasesdedlt with inthe sheriff courts
under summary procedure should be allocated to the district courts. Thus,
onesignificant overall effect of thesetwo reviewsmight beagenera adjust-
ment of thejurisdictionsof thecrimina courts- in particular, anincreaseinthe
maximum sentencing powers of each—in order that cases can be* pushed
down” tolower courtsacrossthe system asawhole.

Additionally, the Scottish Parliament, through its Justice (2) Committeg, is
conducting amajor enquiry into the prosecution service, the Crown Office
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and Procurator Fiscal Service. ltsremitistoinvestigatewhether theresources
presently availableto the prosecution service are sufficient to enableit to
investigate, prepare and progress casesthoroughly and accurately. In par-
ticular, the Committeeislooking at: liaisonwith other agenciesinthecrimina
justice process; trendsin the numbers and types of case; theimpact of the
incorporation of the ECHR into Scotslaw; alternativesto prosecution; staff-
ing, including recruitment and retention of experienced Saff; and sengtivity to
the needsof victimsand witnesses. Themain result of thisenquiry might well
beto suggest anincreaseinthefunding of the prosecution service, inorder to
alow it to cope adequately with an ever-widening range of responsibilitiesin
anincreasng complex legd environment.

On amore detailed level, legislation on new measures for dealing with
dangerous offendersis presently proceeding through Parliament (Crimi-
nal Justice Bill 2001). Much of this stems from the MacL ean Commit-
tee (A Report of the Committee on Serious Violent and Sexual Offend-
ers, Scottish Executive, SE/2000/68, Edinburgh, 2000) which recom-
mended variousimprovementsto the arrangementsfor dealing with high
risk, violent and sexual offenders, including personality disordered of -
fenders. In particular, it recommended: a new lifelong sentence (Order
for Lifelong Restriction) and anew regimefor assessing and managing the
risk posed by such offenders which would be supported by a new body
(Risk Management Authority). ThisBill also makes changesto thearrange-
mentsfor thetreatment of paroleand life sentence prisonerswhich werene-
cessitated by theincorporation of the ECHR into Scotslaw. TheBill aso
expandscommunity justice measures, such aselectronictagging.

Also under consideration in the Scottish Parliament at present is the
Sexual Offences (Procedure and Evidence) (Scotland) Bill, which is
designed principally to prevent rape victims from being personally ex-
amined by the accused, which can occur at present if the accused chooses
not to belegally represented (see Scottish Executive, Redressing the Bal-
ance—Cross-Examination in Rape and Sexual Offence Trials, Edinburgh
2000). TheBill preventsthe accused from representing himself asregards
serious sexual offences: either hemust gppoint asolicitor or thecourt will do
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it for him. Itsprovisionsalso require an accused to give prior notice of any
defence of consent, equating it withthe* specia” defencessuch asdibi and
self-defence. Finally, if the accused isallowed by the court to |ead sexual
history/character evidenceabout thevictim, the Bill rendersit morelikely that
theaccused'sprevious sexual offencesconvictions(if they exist) will beled
by the prosecution (although, at thetime of writing, the precissmechanicsare
till under debate).

In thelonger term, it islikely that arecent paper on the Age of Criminal

Responsibility by the Scottish Law Commission (Discussion Paper No. 115,

Eddinburgh: 2001), concerning the age of criminal responsibility will lead to
changesinthisarea. The Commission envisages, firdt, abolition of the present
rulethat criminal capacity isreached at theage of eight and, second, retention
of the current position whereby children under the age of 16 are not pros-
ecuted except in exceptional circumstances. It suggeststhat wherethereisa
prosecution of achild under 16, the Crownwill dwayshaveto provethat the
child had themental capacity to commit thecrime.

Itisaso probablethat over the next few yearstherewill benew legidationon
“stalking” and harassment and an eval uation of the present positioniscur-
rently being carried out by the Scottish Executive Justice Department. There
isalso movement afoot to introduce“ victim statements” along thelinesof the
“victimimpact” statementswhich have been adopted el sewhere (Scottish
Executive, Consultation Document on the Proceduresfor aVictims' Sate-
ments Scheme, Edinburgh: 2001). Finally, considerableeffort hasrecently
been devoted to examining the problemsfaced by child witnesses. The Scot-
tish Executiveiscurrently considering how best to takeforward recommen-
dationsmade by the Lord Advocate' sWorking Group on Child Witness Sup-
portin 1999inthewake of earlier discussionsof the problems (see Scottish
Office, Towards a Just Conclusion — Vulnerable and Intimidated Wit-
nessesin Scottish Criminal and Civil Cases, Edinburgh: 1998). Itislikely
that further reformswill beforthcoming here.

10.2 Asinother countries, the Scottish Executive, and most other interested
parties, havefor along timebeen committed to reducing the use of imprison-
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ment and replacing, in appropriate cases, with non-custodial sanctions. This
is because of afeeling that prison does not work, its expense, and over-
crowding in the Scottish prison system. Attempts are ongoing: to introduce
and expand dternatives, such ase ectronic tagging (see* redtriction of liberty
orders’ in7.5 above) and drug testing (see* drug treatment and testing or-
ders’ in 7.5 above); to reduce the numbers of fine defaultersendingupin
prison (see “supervised attendance orders’ in 7.5 above); and to cut the
number of women receiving custodial sentences. Further, experimentswith
“Drug Courts’ are beginning, whereby Glasgow Sheriff Court devotescer-
tain gttingssoley to dealing with drugs offences, theemphasisbeing on treat-
ment and rehabilitation within thecommunity. As Table 10in the next chapter
indicates, the desire to reduce the prison popul ation has not yet been re-
flected in practice, because the number of peoplein prisons hasremained
relatively constant for quite sometime. It may be, however, that the prison
population would have grown without such pressures.

10.3 Therehasbeen adight tendency, although not nearly asmarked asin
many other jurisdictions, toincreasethe sentencing powersof judgesfor cer-
tain offences, principally thoseinvolving seriousviolence and sexual assaullt.
Thelegidativechangesresulting from theddiberationsof theMacL ean Com-
mittee haveaready been described (above 10.1). Additionally, section 205A
of the Criminal Procedure Scotland) Act 1995 created a“two strikes” rule
(inserted in 1997) asregards offencesinvolving seriousviolence and sexual
assaults, whereby asecond such offence prosecuted in the High Court results
inalife sentence. Thisprovision hasnot yet beenimplemented and it looks
increasngly unlikely that it will ever bebroughtintoforce. Incontrast, section
205B of the 1995 Act (alsoinsertedin 1997) setsout aminimum sentence (of
7 years) for athird conviction involving drug trafficking, and thishas been
implemented. Given the extent of judicial discretionin Scotland asregards
sentencing, and thelack of any information about sentencing decisions, itis
not clear whether such legidative measureshave much, if any, impact onthe
sentences actually passed by judges.

10.4 Over recent years, there has been an increasing consciousness of the
problemsfaced by crimevictims, and various stepshave been takento amel -
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ioratetheir position see6.7 and 10.1 above). Government funding for Victim
Support Scotland (see 6.7.9) has slowly increased over the years. There
have been variousinitiativesto provide help and support to victimsand wit-
nessesrequired to attend court. At present, the public prosecution service
(Crown Officeand Procurator Fiscal Service) isintheprocessof settingupa
Victim Liaison Scheme, whereby most local officeswill havean especialy
trained member of staff whosetask will beto communicatewiththevictimsof
crime, informing them of decisionsmade, easing their fearsabout attending
court etc. Asnoted above, considerableeffort has recently been expended to
help vulnerablevictimsgivether evidencein court, for instance, by introduc-
ing thepossbility of giving evidencethrough avideo link and protecting the
victimsof sexual assaultsfrom having their character impugned by the de-
fence.
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11. Statistics on Crime and Criminal Justice

In Scotland, the Scottish Executive Statistics Service annually producesa
Statistical Bulletinon Criminal Justice. At thetime of publication, the most
recent Bulletin wasthat produced for 2000, from which thefollowing data
hasbeen drawn (unlessstated otherwise). It should beremembered that there
isnolegal distinction between “crimes’ and“ offences’ (see5.2 above).

Table 1: Overview of actionwithinthe crimina justice system, 2000

THE POLICE

Crimes Recorded: Crimes Cleared: Offences Recorded: Offences Cleared:

423,172 187,767 499,592 479,165
Crime Clearance (%): Offence Clearance (%):
44 96

PROCURATORSFISCAL

Reports received: No Proceedings brought:

288,831 45,475

Referred to Reporter: Transferred to other PF office:

1,762 9,792

Diversion: Fiscal warnings:

1,277 18,275

Fiscal fines: PF conditional offers (motor vehicle offences):

16,356 7,997

THE COURTS

Persons proceeded against: No charge proved:

Crimes: 49,248 Offences: 87,778 19,017

Custody: Community sentence:

15,265 12,414

Monetary Penalty: Other sentence:

77,348 12,982
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Table 2: Summary of known action, 1990-2000 (thousands)

1990 | 1991 | 1992 | 1993 | 1994 | 1995 | 1996 | 1997 | 1998 | 1999 | 2000
Crimes recorded by the police 518 573 565 517 500 476 452 421 432 436 423
Offences recorded by the police 423 428 434 464 464 452 452 489 516 504 500
Crimes cleared by the police 155 164 166 160 169 168 166 164 178 189 188
Offences cleared by the police 403 407 411 419 a42 432 433 467 497 484 479
Referrals to Reporter to Children’s
Panel 25 25 25 23 26 28 28 28 28 31 27
Offences dealt with under Vehicle
Defect Rectification Scheme 22 21 21 21 23 30 28 31 35 31 n/a
Police conditional offers (motor
vehicle offences) 90 112 110 124 124 152 168 160
Procurator Fiscal action
Total reports received 381 390 367 318 290 281 282 289 293 282 289
Fiscal warnings 14 14 15 15 16 18 19 23 22 19 18
Conditional Offers 100 106 108 46 9 11 8 8 9 9 8
Fiscal Fines 17 16 18 16 15 17 14 19 19 18 16
Diversion 1 1 1 1 1 1 1 1 1 1 1
No proceedings 11 35 36 36 45 37 38 35 40 43 45
Proceeded against in court 199 201 199 184 179 177 175 173 159 147 137

Ascan beseenfrom Table 2, there hasbeen agenerd reductioninthe number

of crimesrecorded by the police since 1990, while the number of offences

recorded hasrisen. (Thistrend might in part bedueto there-classification of
certaincriminal activitiesfor statistical purposes.) Therehasbeen anoveral
rise in the number of both crimes and offences cleared up by the police,

athough the percentage of crimescleared up still remainsbel ow 50% of those

recorded. The number of persons proceeded against in court hasgenerally
fallen since 1990, although thiscannot beattributed to anincreasein popular-

ity of other actions by procuratorsfiscal, sincethetotal number of reports

received by the prosecution service has also gone down.
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Table 3: Persons proceeded against by main crime/ offence, 1990-2000

(thousands)
Main Crime or Offence 1990 | 1991 | 1992 | 1993 | 1994 | 1995 | 1996 | 1997 | 1998 | 1999 | 2000
All crimes and offences 199 201 199 184 179 177 175 173 159 147 137
All crimes 63 64 65 64 63 62 63 59 56 53 49
Non-sexual crime of violence 39 3.9 47 49 46 49 57 52 5.2 55 55
Homicide 0.1 0.1 0.1 0.1 0.1 0.2 0.2 0.1 0.1 0.1 0.1
Serious assault 11 1 11 12 12 12 14 14 14 15 15
Handling offensive weapons 14 15 2 22 2 24 29 2.6 27 27 29
Robbery 0.8 0.9 0.9 1 1 0.8 0.9 0.8 0.7 0.8 0.7
Other 05 04 04 04 0.3 0.3 0.3 0.3 0.3 0.3 0.3
Crimes of indecency 18 16 1.6 16 1.6 15 12 14 15 11 0.8
Sexual assault 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2
Lewd and indecent behaviour 04 04 04 0.3 04 0.3 04 04 04 04 0.3
Other 12 1 1 11 1 1 0.6 0.8 0.9 05 0.3
Crimes of Dishonesty 394 | 40 40 377 | 37 (339 | 325 | 311 | 298 | 279 | 252
Housebreaking 75 7.2 7.1 6.4 6.1 55 4.6 4.1 37 37 32
Theft by opening lockfast places | 3.5 39 37 36 3.6 31 2.9 27 23 2.1 2
Theft of motor vehicle 32 35 37 35 35 34 35 33 2.8 25 23
Shoplifting 7.1 7.9 85 8.2 73 7.2 7.8 7.9 84 85 8.3
Other Theft 108 | 9.9 95 8.6 75 75 7.2 7.1 6.8 6.2 53
Fraud 2.8 2.7 25 2.6 2.8 27 24 23 24 2 18
Other 45 4.8 5.2 4.8 4.9 45 4.1 37 34 29 23
Fire-raising, vandalism, etc. 6.8 6.6 6.6 6 5.6 5.8 6.2 5.9 55 4.9 4.8
Fire-raising 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.1 0.2 0.1 0.1
Vandalism, etc. 6.6 6.4 6.4 5.8 54 5.6 6 58 53 48 47
Other crimes 10.7 12 121 13.8 151 16 17.2 155 14.4 139 13
Crimes again public justice 72 75 73 84 838 9.4 9.7 7.2 6.2 6.2 6.5
Drugs 34 44 47 53 6.2 6.5 74 82 8.1 7.7 6.4
Other 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.1
All offences 136 137 134 120 116 115 113 113 113 94 88
Miscellaneous offences 62.1 | 60 61.8 | 558 [ 50 522 | 539 | 527 | 482 | 402 | 39
Simple assault 164 | 155 | 151 | 148 | 143 | 149 | 156 | 159 | 152 | 138 | 131
Breach of the peace 235 | 22 211 | 204 [ 191 | 206 | 223 | 223 | 207 | 166 | 154
Drunkenness 29 23 23 18 15 14 12 1 0.8 05 0.5
Other 19.2 20.2 233 18.8 151 153 14.8 135 11.5 9.3 10
Motor vehicle offences 738 | 766 | 72 64.6 | 66 62.8 | 58.7 | 60.3 | 546 | 533 | 487
Dangerous and careless driving 89 7.8 7.2 5.9 51 53 52 51 42 37 31
Drunk driving 9 8.6 83 7.8 7.6 7.8 83 89 75 7.2 7.1
Speeding 182 | 218 | 195 | 154 | 168 | 151 | 126 | 11.8 | 126 | 143 | 114
Unlawful use of vehicle 208 | 217 | 22 22 229 | 215 | 211 | 222 | 20 186 | 19.1
Vehicle defect offences 5 45 41 33 36 37 36 38 3 24 19
Other 11.8 12 109 10.2 10 9.4 79 85 73 7.1 6.1
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Table 3reiteratesthe general declinein the number of persons proceeded
againstin court. It also showsageneral reduction in proceedingsresulting
from most crimesand offences, most significantly crimesof indecency, and
crimesof dishonesty. However, therehasbeen agenerd increaseinthenumber
of persons proceeded against in court for non-sexual crimesof violence, and
for drug-related crimes.

Table4: Persons proceeded against in court by type of court, 1990-2000

(per cent)

Type of court

1991

1992

1997

1998

High court

Sheriff court

District court

Stipendiary magistrate court

Table4 showsthat the majority of court proceedingsarestill conductedin
sheriff courts. There has, since 1990, been ageneral declineinthe use of

district courts (including cases heard by stipendiary magistrates). It remains

the casethat only avery small percentage of proceedingsare conducted in

theHigh Court.
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Table 5: Persons proceeded against by main crime / offence and out-
come of court proceedings, 2000 (per cent)

Main Crime or Offence Not guilty Acquitted Acquitted Charge
plea accepted (not guiilty) (not proven) Proved
All crimes and offences 11 2 1 86
All crimes 15 3 1 81
Non-sexual crime of violence 13 9 4 75
Homicide 1 6 6 87
Serious assault 10 13 7 69
Handling offensive weapons 14 7 2 7
Robbery 15 6 1 78
Other 15 10 3 72
Crimes of indecency 9 8 5 78
Sexual assault 10 19 8 63
Lewd and indecent behaviour 9 7 6 78
Other 9 3 2 86
Crimes of Dishonesty 15 2 1 83
Housebreaking 13 2 1 84
Theft by opening lockfast places 20 3 1 77
Theft of motor vehicle 35 2 1 62
Shoplifting 9 1 <0.5 0
Other Theft 12 2 1 85
Fraud 18 2 1 79
Other 13 4 2 82
Fire-raising, vandalism, etc. 11 4 1 83
Fire-raising 10 7 5 7
Vandalism, etc. 12 4 1 83
Other crimes 18 2 1 79
Crimes again public justice 23 2 <0.5 75
Drugs 13 2 1 84
Other 26 5 - 68
All offences 8 2 1 89
Miscellaneous offences 9 4 1 86
Simple assault 12 8 2 78
Breach of the peace 10 3 1 86
Drunkenness 5 1 - 94
Other 3 1 <0.5 95
Motor vehicle offences 7 1 <0.5 92
Dangerous and careless driving 7 2 1 90
Drunk driving 4 1 <0.5 95
Speeding 1 <0.5 <0.5 99
Unlawful use of vehicle 11 <0.5 <0.5 89
Vehicle defect offences 15 <0.5 <0.5 85
Other 9 1 <0.5 90
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Table 6: Number of personswith acharge proved by sex and age, 1990-
2000 (per 1,000 of population)

Type of accused 1990 | 1991 | 1992 | 1993 | 1994 | 1995 | 1996 | 1997 | 1998 | 1999 | 2000

Males (including age unknown) 74 74 73 67 67 65 64 63 59 54 49
Under 16 0.7 0.7 05 05 0.6 0.7 0.6 0.5 05 0.3 0.2
16 107 93 92 74 78 80 79 74 72 62 46
17 216 219 205 190 182 194 201 198 179 161 139
18 253 270 271 248 236 247 267 255 227 199 194
19 235 242 248 239 223 218 234 240 217 201 178
20 214 213 221 211 218 200 214 210 199 182 171
21-25 163 166 167 162 165 163 163 162 152 142 135
26-30 114 115 116 108 112 110 109 110 105 98 93
31-40 72 74 72 68 71 70 67 68 64 59 55
Over 40 29 29 28 25 25 25 23 23 21 19 17

Females (including age unknown) 12 13 14 12 10 11 10 10 9 8 8
Under 16 004 (007 | 004 | 002 | 003 [007 [005 |004 | 002 |002 [004
16 9 11 8 7 6 9 8 8 8 6 6
17 22 21 22 21 17 18 22 22 21 19 17
18 24 27 28 27 24 25 28 29 28 26 24
19 24 25 28 27 22 24 25 27 25 25 23
20 25 26 29 29 25 24 25 26 25 25 24
21-25 26 28 31 28 25 26 25 25 25 23 22
26-30 22 25 28 24 21 22 20 20 18 16 17
31-40 15 17 18 17 14 15 14 13 12 10 10
Over 40 5 5 5 5 4 4 4 4 3 3 3

Table 6 showsthat afar greater number of men are convicted of criminal

chargesthan women. Dueto thevast differencein numbers, it would be dif-
ficult to conclude that thisisfor any reason other than that malestend to
commit morecrime. It can a so be observed that, for both malesand females,
agreater number of people aged between 18 and 25 are convicted of crimi-
nal charges. Again, thenumbersinvolved strongly suggest that thisisbecause
persons between those ages commit themost crime.
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Table7: Personswith acharge proved by main penalty, 1990-2000 (thou-
sands)

Main penalty 1990 | 1991 | 1992 | 1993 [ 1994 | 1995 | 1996 | 1997 | 1998 [ 1999 | 2000
Total 177 179 177 163 159 157 153 150 140 127 118
Custody 13 135 | 146 | 153 | 161 | 169 | 169 | 162 | 159 | 161 | 152
Prison 838 9.2 101 | 108 | 116 | 121 | 121 | 116 | 114 | 116 | 109
Y oung Offenders institution 42 4.3 45 45 45 4.8 4.7 4.6 45 45 4.3
Other custody <01 | <01 | <01 |<0l1l |<01 |<01 |<01l |<01 |<01 |<01 [<01
Community sentence 9 10 109 10.8 11.5 114 121 12.6 125 125 124
Probation 43 48 5.4 5.7 6.2 6.1 6.4 6.8 7.1 73 7.3
Community service order 47 5.2 55 5.1 53 53 57 57 5.2 49 47
Supervised attendance order - - - - - - <01 | 01 0.1 0.1 0.1
Restriction of liberty order - - - - - - - - 0.1 0.2 0.2
Drug treatment and testing order - - - - - - - - - - 0.1
Monetary penalty 137 137 134 119 114 112 107 105 9% 84 7
Fine 135 135 132 117 112 110 105 104 95 83 76
Compensation order 2 2 2 2 2 2 2 1 1 1 1
Other sentence 17.6 18.3 18.6 18.2 17.3 17.1 17.2 16.5 15.2 141 13
Insanity, hospital, guardianship 0.2 0.1 0.1 0.1 0.1 0.1 0.2 0.2 01 0.1 01
Caution or admonition 166 | 172 | 174 | 17 163 | 158 | 158 | 15 139 | 129 | 118
Absolute discharge 0.8 0.9 1 1 0.8 1 1 11 1 1 1
Remit to children’s hearing <01 | 01 0.1 0.1 0.1 0.2 0.2 0.2 0.2 0.1 0.1

Table7 showsagenera increasein the number of personsbeing given custo-
dial sentencessince 1990, although thisfigure hasgradually beganto de-
crease since peaking inthe mid-1990s. There hasalso been afairly steady
increasein the number of community sentences handed down, whilst theuse
of monetary and other penalties appearsto be decreasing.
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Table 8: Personswith a charge proved by main crime/ offence and main
penalty, 2000 (row percentage)

Main Crime or Offence Custodial Community Monetary Other
Sentence Sentence Penalty Sentence
All crimes and offences 13 11 66 11
All crimes 25 18 44 13
Non-sexual crime of violence 40 28 22 10
Homicide 85 8 1 6
Serious assault 50 31 15 4
Handling offensive weapons 27 29 32 12
Robbery 70 21 5 4
Other 18 28 14 40
Crimes of indecency 29 23 31 16
Sexual assault 60 20 11 9
Lewd and indecent behaviour 39 38 16 6
Other 10 12 51 27
Crimes of Dishonesty 29 20 39 12
Housebreaking 53 25 16 6
Theft by opening lockfast places 37 27 27 9
Theft of motor vehicle 30 30 30 11
Shoplifting 26 14 46 14
Other Theft 24 18 44 14
Fraud 9 16 62 12
Other 25 25 38 11
Fire-raising, vandalism, etc. 7 11 70 12
Fire-raising 32 38 17 13
Vandalism, etc. 7 10 72 12
Other crimes 16 14 52 18
Crimes again public justice 18 16 40 27
Drugs 14 13 64 9
Other 62 15 15 8
All offences 7 7 77 10
Miscellaneous offences 13 12 57 18
Simple assault 13 16 54 17
Breach of the peace 8 6 67 19
Drunkenness 1 1 76 21
Other 19 15 a7 19
Motor vehicle offences 3 3 91 3
Dangerous and careless driving 4 3 89 4
Drunk driving 2 6 91 1
Speeding - <0.5 99 <0.5
Unlawful use of vehicle 6 4 83 7
Vehicle defect offences - - 93 7
Other <0.5 <0.5 97 2

Table8 showsthat, intheyear 2000, monetary penaltieswereby far themost
common sentenceimposed upon convicted persons. These disposalswere
used for thevast mgority of offences, and for alarge number of crimes, such
asvandaismand drug-related crime. Custodia sentencesremained themost
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common for non-sexual crimesof violence such ashomicide, serious assault
and robbery.

Table 9: Personswith a charge proved receiving custodial sentences by
main crime/ offence, 1990-2000 (per cent)

Main Crime or Offence 1990 | 1991 | 1992 | 1993 | 1994 | 1995 | 1996 | 1997 | 1998 | 1999 | 2000
All crimes and offences 7 8 8 9 10 10 11 11 11 13 13
All crimes 18 19 19 21 22 22 23 22 22 25 25
Non-sexual crime of violence 35 34 38 11 11 40 11 38 38 39 40
Homicide 74 69 86 85 83 86 88 86 88 81 85
Serious assault 48 48 52 53 51 51 53 48 48 49 50
Handling offensive weapons 12 13 19 23 25 25 27 25 24 25 27
Robbery 65 61 66 68 63 65 64 64 70 70 70
Other 8 13 10 12 17 21 27 20 19 18 18
Crimes of indecency 13 12 13 14 16 18 23 21 19 27 29
Sexual assault 54 51 51 61 54 58 58 50 52 61 60
Lewd and indecent behaviour 23 20 27 25 37 38 40 42 44 43 39
Other 4 5 3 3 3 5 6 7 4 7 10
Crimes of Dishonesty 20 21 21 23 25 25 25 25 26 29 29
Housebreaking 35 35 37 11 413 44 44 45 a7 51 53
Theft by opening lockfast places 21 24 23 25 29 31 31 33 33 36 37
Theft of motor vehicle 21 22 26 28 30 30 32 30 29 31 30
Shoplifting 17 18 17 20 23 21 20 21 22 26 26
Other Theft 15 15 16 18 20 20 20 22 24 26 24
Fraud 9 10 9 9 8 8 11 9 12 13 9
Other 17 19 19 20 21 22 22 24 23 25 25
Fire-raising, vandalism, etc. 6 6 7 7 7 7 7 7 7 7 7
Fire-raising 24 22 27 28 28 29 38 35 29 22 32
Vandalism, etc. 5 6 6 7 7 7 7 6 7 7 7
Other crimes 15 14 14 15 15 16 18 15 15 16 16
Crimes again public justice 18 17 17 19 19 19 19 15 16 17 18
Drugs 10 10 9 10 10 13 17 15 14 15 14
Other 13 30 48 32 22 39 26 14 33 48 62
All offences 3 3 3 4 4 5 5 6 6 6 7
Miscellaneous offences 5 6 6 7 8 8 9 9 11 12 13
Simple assault 9 9 10 11 12 11 13 12 12 12 13
Breach of the peace 4 5 5 6 7 6 7 7 8 8
Drunkenness 1 <05 |1 <05 |1 1 1 2 2 3 1
Other 4 5 4 6 8 10 10 11 16 20 19
Motor vehicle offences 1 1 1 2 2 2 2 2 2 2 3
Dangerous and careless driving 1 1 1 2 3 3 3 3 3 4 4
Drunk driving 1 2 2 2 2 2 2 2 2 2 2
Speeding - - <05 | - - - - - - - -
Unlawful use of vehicle 3 3 3 3 4 4 5 5 5 6 6
Vehicle defect offences - - - - - - - - <05 | - -
Other <05 | <05 | <05 | <05 | <05 [ <05 | <05 | <05 | <05 | <05 | <05
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Table 9 showsthat, for amost every typecrimeor offence, therehasbeena
general increasein the percentage of convicted personsbeing given acusto-
dial sentence. Theonly exceptionsto thisarefraud, where the percentage of
custodial sentences hasremained fairly constant, and certain motor vehicle
offences (such as speeding), wherethemajority of cases continueto bedis-
posed of through monetary pendties.

Table 10: Average daily prisoner population 1995-2001 (information
obtained from the Scottish Prison Service Annual Reports 1999-2000
and 2000-2001)

Type of custody 95-96 96-97 97-98 98-99 99-00 00-01
Remand 988 1,021 927 971 975 880
Persons under sentence 4,644 4,971 5,133 5.057 4,999 5,003
Adult prisoners 3,921 4,173 4,359 4,348 4,320 4,347
Less than 4 years 2,022 2,183 2,141 2,036 1,987 2,024
4 yearsor over (including life) 1,899 1,990 2,218 2,312 2,333 2,323
Y oung Offenders 723 798 773 710 697 656
Lessthan 4 years 588 623 574 518 502 481
4 years or over (including life) 135 175 200 191 176 175
Total 5,632 5,992 6,059 6,029 5,974 5,883

Table 10 showsthat thetotal averagedaily prisoner populationin Scotland
has remained fairly constant since the mid-1990s. It can be seen that the
number of young offendershasgenerally declined, ashasthe number of pris-
onerson remand. However, thisisoff-set by an increasein the number of
adult prisoners serving sentences of 4 yearsor more.
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APPENDIX 1

1. Demographic issues

1.1 What isthe total population as of 1 January 20 ?

1.2 What isthe minimum age of criminal responsibility? | sthisan abso-
lutelimit, or are courts allowed discretion on acase-by-case basis?What is
thetota population that has reached thisminimum age?

1.3What istheageat which full (adult) criminal responsibility isreached?
What is the total population that has reached this age?

1.4 What is the total number of non-natives (aliens) as of 1 January
20 7

1.5 What are the most important nationalities represented among these
non-natives?

1.6 What proportion of the population livesin urbanised areas? (What is
the definition of urbanised areas used in your country?)

1.7 How many people are employed? What percentage of the employed
are male? How large is the unemployment rate?

2. Criminal law statutes

2.1 Please provide a brief history of your Penal Code. When was it en-
acted?Hasit beeninfluenced by foreign Penal Codesand, if so, by which?
What have been the mgjor reforms of the Penal Code since 19457
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2.2 Inwhat languages hasthe Penal Code been officially published? What
trand ationsareavailable (English, French, German, Spanish, Russian, other)?
Please providethe bibliographical referencesand, if available, theinter-na-
tional standard book number (ISBN).

2.3 What other main statutes contain definitions of criminal offences,
such as narcotics offences, traffic offences, environmental offences or
economic offences? Please list these statutes, with their date of enact-
ment and describe in brief their content. Should violation of these stat-
utes be deemed an administrative infraction or transgression, please note
this.

3. Procedural law statutes

3.1 Please provide abrief history of your Code of (Criminal) Procedure.
Whenwasit enacted? Hasit been influenced by foreign procedural codes
and, if so, by which? What have been the major reforms of the Code
since 1945?

3.2 Inwhat languages has the Procedural Code been officially published?
What trand ations are avail able (English, French, German, Spanish, Rus-
sian, other)? Please provide the bibliographical referencesand, if avail-
able, theinternational standard book number.

3.3 What other main statutes contain provisions on criminal procedure?
Please list these statutes, with their date of enactment and describe in
brief their content. If your country has a system of administrative penal
offences, please refer also to the statute which contains the applicable
procedural provisions.

3.4 Isthere a specia statute on juvenile offenders? Please give the date
of enactment and describe in brief its content.

4. The court system and the enforcement of criminal justice
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4.1 Please provide abrief history of the statute on the organisation of the
court system (if separate from the Code of Procedure). When was it
enacted? What have been the major reforms of this statute since 1945?

4.2 In what languages has this statute been officially published? What
trandations are available (English, French, German, Spanish, Russian,
other). Please provide the bibliographical references and, if available,
the international standard book number.

4.3 What other main statutes contain provisions on the organisation of
the court system? Please list these statutes, with their date of enactment
and describe in brief their content.

4.4 What statutes contain provisions on the organisation of the police,
the bar, and the prison and probation agency?

4.5 Isthere aspecial statute on criminal procedurein the case of juvenile
offenders? Please give the date of enactment and describe in brief its
content.

5. Thefundamental principlesof criminal law and procedure

5.11stheprincipleof legality established inthe Penal Code?If so, please
annex an English tranglation of the relevant provision.

5.2 What division of offences (e.g. crime/delit/contravention or Vegrehen/
Verbrechen) is made by the Penal Code, and on what criteria is this
division based? Is the same division used in other criminal law statutes
aswell and, if not, what divisions are used?

5.3 What are the minimum and maximum ages at which an of-fender is

dealt with as ajuvenile? What is the minimum age at which an offender
is dealt with as an adult offender?
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5.4 1sdtrict ligbility for certain offencesor categoriesof offencesrecognised
inthe Penal Code?lf yes, for which offences?

5.5 Isstrict liability for certain offences or categories of offences recog-
nised elsewherein criminal law? If yes, for which offences?

5.6 Iscriminal responsibility restricted to individuals, or can also groups
of persons be held responsible (* corporate responsibility”)?

5.7 What groundsfor justification are expressed in the Penal Code? Apart
from these written grounds, are other grounds recognised in case law?

5.8 What time limits bar prosecution of criminal offences?

5.9 Isthe Penal Code divided into a general part and a special part? If
not, is another division used? In order to provide an overview of the
contents of the Penal Code, please append a table of contents that pro-
vides the titles of parts and chapters of the Penal Code.

5.10 Please provide an English trandlation of the legal definition of (a)
murder, (b) intentional homicide, (c) robbery, (d) (ordinary, simple) as-
sault, and (e) (ordinary, ssmple) theft. What aggravating circumstances
are mentioned in the Penal Code in the cases of assault and theft?

6. Theorganisation of theinvestigation and criminal procedure

6.1. General issues

6.1.1 Please describe briefly the main aspects of ordinary criminal pro-
cedure (for example, how is the procedure initiated, how is evidence
gathered and presented, who is summoned, what is the role of counsel,
who has the right to be heard, who presents questions).

6.1.2 Does the pre-trial phase have an inquisitorial or an accusatorial
character?
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6.1.3 Atwhat stageisthe pre-trial phase deemed to end, andthetria stageto
begin?

6.1.4 Doesthetrial phase have aninquisitorial or an accusatorial charac-
ter?

6.1.5 Does your system recognise the role of the examining judge (juge
d instruction, Untersuchungsrichter), and if so, what is the function of
the examining judge?

6.1.6 Isthe Code of Judicial Procedure divided into ageneral part and a
special part?1f not, isanother division used? In order to provide an over-
view of the contents of the Code of Judicial Procedure, please append a
table of contentsthat providesthetitlesof partsand chaptersof the Code.
6.2 Special issues

6.2.1 Please describe briefly the stages of apprehension, arrest and pre-
trial detention as recognised in your system.

6.2.2 What are the legal prerequisites for the application of apprehen-
sion/ arrest / pre-trial detention?

6.2.3 Who decides on the application of pre-trial detention?

6.2.4 Is the maximum term of pre-trial detention determined in law?Is
there any trend towards shortening this maximum term?

6.2.5Who may request areview of the decisionto hold asuspect in pre-trial
detention, and/or doesthelaw prescribe an automatic review of thisdecision
at regular intervals?

6.2.6 How is the term of pre-trial detention to be deducted from the
sentence?
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6.2.7 What arethe general lega remedies (appeal) against adecision by the
court of firstinstance?

6.2.8 May a case be tried in the absence of the defendant?

6.2.9 Please describe briefly the main rules of evidence (types of admis-
sible evidence, methods of acquiring evidence and the assessment of
evidence).

6.3 The organisation of detection and investigation

6.3.1 What is the composition and internal organisation of the national
agency responsible for the detection and investigation of criminal of-
fences?

6.3.2 Who supervises and controls this activity?

6.3.3 Is this agency subject to written or oral instructions by the pros-
ecution agency in the investigation of specific offences?

6.3.4 Do special law enforcement agencies exist for the detection and
investigation of (1) traffic offences, (2) narcotics offences, (3) firearms
offences, (4) environmental offences, (5) economic offences, or other
major offence categories?

6.4 The organisation of the prosecution agency

6.4.1 What is the composition and internal organisation of the national
prosecution agency?

6.4.2 What are the main duties and powers of the prosecution agency in
criminal cases?

6.4.3 I sthe prosecution agency adependent or independent body? Areits
decisionssubject to review by another body?Whoisvested with theright to
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issuedirectivesto the prosecution agency regarding (&) general prosecution
policy and (b) prosecution of specific cases?

6.4.4 What possibilities exist in your system for the police or the pros-
ecution agency to close a criminal case officialy on the basis of, for
example, composition, caution or simplified procedure?

6.5 Organisation of the courts

6.5.1 What isthe composition and internal organisation of the court sys-
tem?

6.5.2 What courtsdeal with criminal offencesasthefirst instance and as
the appellate level ?

6.5.3 What are the main rules of jurisdiction?

6.5.4 What criminal offencesaretried by afull bench and what aretried
by asingle judge?

6.5.5 What forms of participation by laypersons are recognised in your
system? What questions are they competent to decide?

6.5.6 What is the highest court in criminal matters? Is it competent to
review adecisionin full, isitsreview limited to the issues appealed, or
isit restricted to controlling due process and the fairness of the proce-
dure?

6.5.7 What is the significance of decisions of this highest court as prec-
edents?

6.6. TheBar and legal counsel

6.6.1 What are the legal rights of the Bar during the pre-trial stage?
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6.6.2 Doesthe suspect havetheright to counsdl immediately upon apprehen-
sion/ arrest by the police? Doesthe suspect havethisright during pre-trial
detention?

6.6.3 Is cost-free legal aid provided to (1) those who are apprehended /
arrested by the police, (2) those held in pre-trial detention, and/or (3)
those charged with an offence? If so, under what conditionsis cost-free
legal aid provided?

6.6.4 What qualifications must a member of the Bar or legal counsel
fulfil?

6.7 Thepogition of thevictim

6.7.1 Does your system recognise a legal definition of “victim” (“in-
jured person”, “complainant”)?

6.7.2 Does the victim have an officially recognised rolein pre-trial pro-
ceedings, for examplein the presentation of evidence or in questioning?

6.7.3 Does the victim have legal remedies against a decision of the po-
lice or the prosecutor not to proceed with a case?

6.7.4 Doesthevictim havetheright to present civil claimsin connection
with criminal proceedings? Are there any restrictions on this right?

6.7.5 Does the victim have the right to present criminal charges and/or
to be heard on the charges presented by the public prosecutor?

6.7.6 Does the victim have the right to counsel ?
6.7.7 Does the victim have the right of appeal ?

6.7.8 Isthe victim assisted by the State in claiming compensation from
the offender?
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6.7.8 Doesthevictim havetheright to State compensation for injuriesor loss
caused by crime?If so, please describe briefly the system used.

6.7.9 Does your country have national and/or local victim support
schemes? If so, please describe these schemes briefly, including the ex-
tent to which they are supported by the State.

7. Sentencing and the system of sanctions
7.1 What classification of sanctionsis given in the Penal Code?

7.2 Does the Penal Code distinguish between punishments and meas-
ures and/or between principal and additional punishments?

7.3 Doesthe Pena Code or another statute provide special sanctionsfor
juveniles? If so, please describe these provisions.

7.4 Doesthe Pena Code or another statute provide special sanctionsfor
civil servants, military personnel or other major groups?

7.5 Please provide information concerning the provisions on the follow-
ing sanctions:
* capital punishment;
* imprisonment (what is the general minimum and maximum);
* deprivation of liberty for an indeterminate period;
* other forms of detention (what is the general minimum and maxi-
um);

probation and other measures involving supervision,

community service;

compensation orders;

fines and/or day-fines (what is the general minimum and maxi-
mum; how isthe size of the day-fine cal culated)
* (other) alternatives or substitutes for imprisonment or fine.

* % x % 3
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7.6 In case of default of payment of afine, may afine be converted into
imprisonment or another sanction? What is the term of such imprison-
ment, or the severity of such sanction? Who determinesthe conversion?

7.7 What measures (for example withdrawal of license, restriction of
rights) may be imposed on adults as a reaction to an offence? In what
cases can such measures be imposed, and for how long?

7.8 Doesthe Penal Code (or other statute) contain general provisionson
sentencing? If so, please explain them briefly.

7.9 What general or specific sanctionsor measuresare used for (1) traffic
offences, (2) narcoticsoffences, (3) firearmsoffences, (4) environmental of -
fences, and (5) economic offences?

8. Conditional and/or suspended sentence, and probation

8.1 Please describe the basic provisions concerning the conditional and/
or suspended sentence.

8.2 For what offences and what sentences may the conditional or sus-
pended sentence be applied?

8.3 May the court impose a sentence that is suspended only in part?

8.4 What general or special conditions may be attached to a conditional
or suspended sentence?

8.5 Who supervises compliance with such conditions?

8.6 What is the procedure followed if an offender isin breach of a con-
dition, and what are the possible consequences?

8.7 What are the main lines of the organisation of the probation service
on the national and the regional level?
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8.8 What arethemain functionsof the probation service?
8.9 What istherole of volunteersin probation activities?
9. Theprison system and after-care of prisoners

9.1. Organisation of the prison system

9.1.1 Does the prison administration form part of the Ministry of Jus-
tice? If not, under which Ministry doesit function?

9.1.2 What are the main lines of the organisation of the prison adminis-
tration?

9.1.3 Who isresponsible for the development of prison policy?

9.1.4 Please describe briefly the main legisation on the enforcement of
prison sentences and fines, and on the legal position of prisoners.

9.1.5 Please describe briefly the prison system in your country (the
number, sizeand classification of prisons: high security, semi-open, open,
night prisons etc.).

9.1.6 Please describe briefly the juvenile prison system in your country.
9.1.7 Who decides on the placement of prisonersin different prisons?

9.1.8 Does your system allow more than one prisoner per prison cell?

9.1.9 What activities are convicted prisoners and pre-trial detainees re-
quired to participate in (prison work, education, other)?

9.1.10 Under what conditions can a prisoner work or pursue education
outside the prison?
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9.1.11 Under what conditions can aprisoner be granted afurlough?

9.1.12 Is absconding from prison deemed a criminal offence, and if so
what is the minimum and maximum penalty imposed?

9.1.13 Do your prisons contain any significant minority categories of
prisoners (e.g. aliens)?

9.1.141syour country acontracting party to aninternational convention on
the transfer of prisonersto their home country in order to serve aprison
sentenceimposed by ajudge abroad?

9.2 Conditional release (parole), par don and after-care

9.2.1 Please describethe basi ¢ provisions concerning conditional rel ease (pa-
role).

9.2.2 Under what legal conditionsmay a prisoner be released condition-
ally, and what is the minimum term to be served?

9.2.3 What general or special conditions may be attached to conditional
release?

9.2.4 Who decides on conditional release?
9.2.5 Who supervises compliance with the conditions?

9.2.6 What is the procedure followed if an offender is in breach of a
condition, and what are the possible consequences?

9.2.7 Which person or agency is empowered to grant pardon or am-
nesty?

9.2.8 Please describe briefly how the after-care of released prisonersis
organised in your country.
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9.2.8 Please describe briefly how the after-care of released prisonersisor-
ganizedinyour country.

9.2.9 What functions does this organization have (assistance in provid-
ing housing and employment, counselling services, etc.)

10. Plansfor reform

10.1 Arethere any major reforms related to the issues dealt with in this
questionnairethat are now under discussion and that are planned to come
into force during the following five years? If so, please describe briefly
the purpose of the reforms, and what agency or committee is preparing
thereforms. Please provide bibliographical referencesif available.

10.2 Isthere atendency in your country to reduce the use of imprison-
ment and/or to expand the use of non-custodial sanctions? If so, please
describe briefly the reasons for this tendency and the results achieved.

10.3 Isthereatendency inyour country to increase sentencesfor certain
offences(e.g. narcoticsoffences, environmenta offences, certain seriouseco-
nomic offences, certain seriousviolent offences)? If o, pleasedescribebriefly
thereasonsfor thistendency and theresultsachieved.

10.4 Isthereatendency inyour country to increase the support provided to
victimsof offences? If so, please describe briefly thereasonsfor thisten-
dency and theresultsachieved.

11. Statistics and research resultson crimeand criminal justice
Please prepare ashort (ca. 3-5 page) summary of crimetrendsand the op-

eration of criminal justice in your coun-try over the past decade, us-
ing availablesatisticsand research results.
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Suchasummary might includeindicatorson, for example, thefollowing:

- trendsin homicide, robbery, assault and theft (NB question 5.10)

- clearancerate

- number of convicted offenders

- number of different sanctions imposed

- trendsin theuse of imprisonment and in thetotal prison population.

12. Bibliography
Pleaseprovidealist of genera referencesin crimeand criminal justiceinyour

country, with particular attention to referencesavailableinthemgjor interna-
tiona languages.
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