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1. Demographic issues

1.1 Romania is located in the southeastern part of Central Europe. It is
situated inside and outside the Carpathians Arch, on the lower course of
the river Danube, and has exit to the Black Sea. The form of government is
republic, the capital is Bucharest, and the national currency is “leu”.

According to the Romanian Statistical Yearbook published in 2000, the
total number of inhabitants on July 1, 1999 was 22,458,022. The structure
of population according to sex is 10,984,529 male and 11,473,493 female.

1.2 The Penal Code contains in its General Part a title dedicated to mi-
nors. According to the first article of this title, article 99, a person under
fourteen (14) years of age is not subject to criminal liability. A minor
aged between fourteen (14) and sixteen (16) is subject to criminal liabil-
ity only if it can be proven that the act was committed intentionally.

1.3 According to the same article 99 of the Romanian Penal Code, a per-
son older than sixteen (16), inclusive, is subject to criminal liability.

As it is apparent from the entire Romanian legislation, for penal purposes,
persons under eighteen (18) are dealt with as juvenile offenders.

The total number of population above fourteen (14) years of age is
18,243,071 and the total population above sixteen (16) 17,632,338.

1.4/1.5 There are no official statistical data regarding the number of non-
natives.

1.6 The structure of population by area is 12,302,729 urban and 10,155,293
rural. From 1968 onwards, urban areas have been taken to include munic-
ipalities and towns.

1.7 The number of inhabitants employed at the end of 1999 is 8,420,000 of
which 4,363,000 are male. The unemployment rate is 6.8%.
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2. Criminal law statutes

2.1. The Romanian Penal Code was adopted on June 21, 1968 and entered
into force in January, 1969. It replaced the previous Penal Code, named
“Carol the Second Penal Code” which had been in force since 1936.

Before 1989, the most important reform of the Romanian Penal Code was
made in 1973, when the institution of “correctional labour” was introduced,
the institution of release modified, and the fine introduced as an alterna-
tive penalty for a number of offences. After 1989, several amendments
have been made to the Penal Code, the most representative ones being
Law no.104/1992 and Law no.140/1996.

Law no.104/1992 modified the regime of the “conditional suspension of
the punishment’s execution” and the regime of “the execution of the pun-
ishment at the workplace”. It also introduced “the suspension of the pun-
ishment’s execution under surveillance”. Law no.140/1996 introduced new
offences and aggravated the penalties for a significant number of offences
as provided for in the Special Part of the Penal Code.

2.2 The Romanian Penal Code has not been officially published in other
languages than Romanian. However, an unofficial translation in English is
available on the following web site: http://www.era.int/domains/corpus-
juris/public/texts/legal_text.htm.

2.3 In addition to the Penal Code, there are several special laws in force
containing penal provisions criminalising violations of regulations in spe-
cific important areas. These include

The Custom Code, Law no.141/1997;
Law no.12/1990 regarding the protection of population against
commercial illicit activities;
The Companies Law no.31/1990, as amended;
The Unfair Competition Law, no.11/1991;
The Law no.64/1991 on patents;
The Book-keeping Law no.82/1991, as amended;
Audio-visual Law no.48/1992;
Emergency Ordinance no.105/2001 on Romanian state borders;
The Tax Evasion Law no.87/1994;
The Law no.137/1995 on the protection of the environment,
as amended;
The Copyright Law no.8/1996;
The Competition Law no.21/1996;
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Law no.90/1996 on labour protection;
Law no.115/1996 regarding the statement and control of the as-
sets of officials, magistrates, civil servants and persons in lead-
ing positions;
Law no.2/1998 regarding transplant of human organs and tis-
sues;
The Banking Law, no.121/1998;
The Law no.21/1998 on preventing and combating money laun-
dering;
Law no.78/2000 on preventing, detecting and combating corrup-
tion;
Law no.143/2000 on combating illicit drug trafficking and con-
sumption;
The Government Emergency Ordinance no.141/2001 on sanc-
tioning certain acts of terrorism, and the Government Emergen-
cy Ordinance no.159/2001 on preventing and combating the use
of the financial banking system for financing acts of terrorism,
both adopted by the Parliament in 2002.

Most of these statutes also provide administrative sanctions for less seri-
ous violations called contraventions (administrative illicit acts).
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3. Procedural law statutes

3.1 Until the adoption of the 1936 Criminal Procedure Code, there were
three separate regulations used: the 1864 Criminal Procedure Code for the
Romanian provinces of Moldavia and Valachia, created on the basis of the
1808 French model, and two separate regulations for the other provinces,
Transylvania and Bucovina. The 1936 Criminal Procedure Code unified
the different regulations. It was, in turn, replaced by the Romanian Crim-
inal Procedure Code enacted in 1969.

Major reforms were issued in

1990, when more guarantees for the accused were provided, and
a new section dedicated to the temporary release under judicial
control and the temporary release on bail was introduced;
1993, when provisions related to the competence of the court
and the legitimacy of arrest were improved;
1996, when provisions related to evidence were amended, espe-
cially by including a new section dedicated to audio-video re-
cordings.

3.2 The Romanian Criminal Procedure Code has not been officially pub-
lished in other languages than Romanian. However, an unofficial transla-
tion in English is available on the following web site: http://www.era.int/
domains/corpus-juris/public/texts/legal_text.htm.

3.3 Various statutes mentioned in 2.3. above contain specific criminal pro-
cedural regulations necessitated by the specificity of the offences, such as
Law no.21/1998 on preventing and combating money laundering, Law
no.78/2000 on preventing, detecting and combating corruption, and Law
no.143/2000 on combating illicit drug trafficking and consumption.

In addition, the following laws contain procedural provisions:

Law no.92/1992 on judicial organisation, as amended;
Law no.56/1993 on the Supreme Court of Justice;
Law no.54/1993 on the organisation of courts and military pros-
ecutor’s offices;
Law no.47/1992 on the organisation and functioning of the Con-
stitutional Court, as amended;
The Government Emergency Ordinance no.141/2001 on sanc-
tioning certain acts of terrorism, and the Government Emergen-
cy Ordinance no.159/2001 on preventing and combating the use
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of the financial banking system for financing acts of terrorism,
both adopted by the Parliament in 2002.

3.4 The Criminal Procedure Code includes numerous specific provisions
regarding underage offenders. These include Law no.92/1992 on judicial
organisation, as amended, and the Emergency Ordinance of the Govern-
ment no.92/2000 regarding the organisation and functioning of the servic-
es concerning the rehabilitation of offenders, and the supervision of non-
custodial sentences.

In the Criminal Procedure Code, within a separate Title dedicated to spe-
cial procedures, there is a chapter named: “The procedures for cases of
underage offenders”. This chapter contains special provisions regarding,
for example, the mandatory social investigation. The presence in court of
a tutelary authority, parents and, depending on the case, other persons whose
presence the court considers necessary, is also required.

Moreover, according to article 15 of Law no.92/1992 on judicial organisa-
tion, specialised panels may be constituted, when necessary, for judging
certain cases. If the case involves underage offenders, it “shall be judged
by judges especially appointed by the president of the court”.

The particular services established on the basis of the Emergency Ordi-
nance of the Government no.92/2000 are specialised in helping the under-
age offenders by providing protection as well as social and legal assist-
ance.
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4. Court system and enforcement of criminal justice

4.1 The organisation of the court system is regulated by Law no.92/August
4, 1992 on judicial organisation, published in the “Monitorul Oficial” (“Of-
ficial Gazette” of Romania) Part I, no.197, August 13, 1992. Article 131 of
this law abrogated laws no.58/1968 on judicial organisations and no.60/1968
on the organisation and operation of the Public Prosecutor’s Office.

Law no.92/1992 was republished in 1997.

Since 1997, the Law no.92/1992 has been amended several times, the most
important amendment being the Emergency Ordinance of the Government
no.179/1999.

4.2 Law no.92/1992 was published in English and French in the Official
Gazette of Romania under the title “Romanian Legislation (Collection of
texts) 1995”. The publication was authorised by the Ministry of Justice.

4.3 In addition to Law no.92/1992, there are three special statutes contain-
ing provisions on the organisation of the court system:

Law no.56/July 9, 1993 on the Supreme Court of Justice was published in
the Official Gazette of Romania, Part I, no.159, July 13, 1993. This law
has been amended twice, in 1996 and 1997. It was republished in 1999 in
the Official Gazette of Romania, Part I, no.56/August 11. The Law on the
Supreme Court of Justice contains provisions regarding the organisation,
management, functioning and competence of the court, panels of judges,
divisions, assistant-magistrates and procedures. There are also titles dedi-
cated to the functions of the Public Prosecutor’s Office attached to the
Supreme Court of Justice.

Law no.54/July 9, 1993 on the organisation of military courts and the
Prosecutor’s Office was published in the Official Gazette of Romania, Part
I, no.160 on July 14, 1993. In 1998, the military section of the Supreme
Court of Justice was suppressed.

The law contains provisions regarding military tribunals, territorial tribu-
nals, as well as appeal courts and the Prosecutor’s Offices attached to them.
There are also special provisions regarding the military magistrates and
their statute.

Finally, Law no.47/May 18, 1992 on the organisation and functioning of the
Constitutional Court was published in the Official Gazette of Romania, Part
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I, no.101 on May 22, 1992. The most important provisions of this law con-
cern the jurisdictional procedure of the Constitutional Court, namely:

monitoring the constitutionality of laws before their promulga-
tion;
monitoring the constitutionality of the standing orders of the Par-
liament:
settling cases risen before courts concerning the unconstitutional-
ity of laws and Governmental Ordinances, and exceptions to it;
observing the procedure for electing the President of Romania;
examining allegations of the unconstitutionality of political par-
ties;
issuing an opinion on a proposal to suspend the President of Ro-
mania;

4.4 Formerly, the organisation of the police was regulated by Law no. 26/
1994, published in the Official Gazette of Romania, Part I, no.123/1994
on May 18. In 2002, important steps were taken in order to harmonise
Romanian legislation in this field with the European and international stand-
ards: two new laws, Law no.218/2002 on the organisation and functioning
of the Romanian Police, and Law no.360/2002 on the status of the police,
were adopted.

The Romanian Bar is organised by Law no.51/1995 on the organisation
and functioning of the lawyers’ profession as republished in 2001 in the
Official Gazette of Romania, Part I, no.113/March,6.

As far as the prison and probation agencies are concerned, there are two
separate regulations:

Law no.23/1969 as republished in 1973 regulates the enforcement of the
penalties. This law has been amended several times. The most important
modifications were made in 1990, when the death penalty was abolished,
and in 1992, when a new mode of enforcing the imprisonment penalty –
the enforcement of the penalty at one’s workplace – was introduced.

Probation agencies are regulated by the Government Ordinance no.92/2000
August 29 on the organisation and functioning of the services concerning
the rehabilitation of offenders and the supervision of non-custodial sen-
tences.

4.5 As far as the juvenile offenders and their cases are concerned, there are
no special criminal procedure statutes. However, there is a special chapter
in the Criminal Procedure Code dedicated to these cases.
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5. Fundamental principles of criminal law and
procedure

5.1 The principle of legality has a long tradition in the Romanian criminal
law, beginning with the 1864 Criminal Code. The principle is acknowl-
edged in both the Romanian Constitution and the Penal Code.

It is stated in the 1991 Romanian Constitution, article 72 para. (3) let.f)
that offences, penalties and their regime of execution are regulated by laws
made by the Romanian Parliament (nullum crimen et nulla poena sine lege).
Article15 para.(2) further stipulates that the law regulates only for the fu-
ture. If, however, both the new and the old law could be applied, the law
more favourable for the offender (ie. the more lenient one) is applied.

The principle of legality is recognised in article 2 of the Penal Code as
follows:

“The law establishes the acts which constitute offences, the penalties
applicable to the offenders, and the measures which may be taken if the
said acts are committed.”

Article 11 adds to the principle of legality by stipulating that the criminal
law statutes are not retroactive:

“The criminal law is not to be applied to acts which at the moment of
committing the act were not considered to be offences” (nullum crimen
sine lege praevia).

5.2 The Penal Code does not contain any division of offences. For exam-
ple, when referring to illicit acts, only one term, “infractiune” (“offence”)
is used. However, within the Romanian legislation, there are classifica-
tions of illicit acts according to their gravity: offences, contraventions and
misdemeanours.

5.3 The Penal Code contains in its General Part a title dedicated to minor
offenders. According to the first article of this title, article 99, a minor
under fourteen (14) years of age is not criminally liable. A minor between
fourteen (14) and sixteen (16) can be held liable only if it is proven that the
act was committed intentionally. A minor who is sixteen (16) or older is
subject to criminal liability.

As established in the entire Romanian criminal legislation, a minor is a
person under eighteen (18) years of age.
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5.4 The Penal Code does not recognise strict liability for any offence. Crim-
inal liability is consequent of an offence, and the offence itself cannot ex-
ist without the existence of culpability. Article 19 of the Penal Code dis-
tinguishes two forms of culpability: intention or culpa (negligence).

5.5 The general provision of the Penal Code regarding the concept of of-
fence, criminal liability and culpability applies to the whole penal legisla-
tion. In consequence, strict liability is not recognised in any part of the
Romanian penal legislation.

5.6 In the Romanian penal system, criminal responsibility is restricted to
apply only to individuals. The so-called corporate responsibility is not rec-
ognised, although the Romanian legislation acknowledges the civil and
administrative responsibility of legal persons. Taking into account the ne-
cessity of harmonising the Romanian legislation with the aquis and the
relevant European conventions, a draft Law regulating the penal responsi-
bility of legal persons is being reviewed by the Ministry of Justice.

5.7 According to articles 44–51 of the Penal Code, the penal character of a
criminal act is not fulfilled in case of:

– self-defence (article 44);
– state of emergency (article 45);
– physical and moral constraint (article 46);
– fortuitous event (article 47);
– irresponsibility (article 48);
– severe involuntary intoxication (article 49);
– the minority of the offender (article 50);
– mistake of fact (article 51).

All these grounds are acknowledged in the General Part of the Penal Code,
and are establish reduced culpability.

Also the Special Part of the Penal Code provides certain causes of non-
penal character. They are applied to certain cases as stipulated by the law,
such as the exceptio veritatis (article 207) to offences of insult and defa-
mation, and constraining active corruption (article 255 para.2).

5.8 According to article 121 of the Penal Code, criminal responsibility
falls under the statute of limitations after a certain period of time. How-
ever, offences committed against peace and humanity make exceptions to
this rule. The time limits for criminal responsibility are as follows:

a) 15 years, when the law imposes a penalty of life imprisonment
or imprisonment longer than 15 years for the committed offence;
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b) 10 years, when the law imposes a penalty of imprisonment long-
er than 10 years, but no more than 15 years for the committed
offence;

c) 8 years, when the law imposes a penalty of imprisonment longer
than 5 years, but no more than 10 years for the committed of-
fence;

d) 5 years, when the law imposes a penalty of imprisonment longer
than one year, but no more than 5 years for the committed of-
fence;

e) 3 years, when the law imposes a penalty of imprisonment no
longer than one year or a fine for the committed offence.

Article 128 para.1 regulates the periods of limitation. There are also some
special provisions which provide, for example, that the period of limita-
tion in case of a juvenile offender is half of the normal term.

5.9 The Penal Code is divided into the General Part and the Special Part.
The structure is as follows:
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TABLE OF CONTENTS

GENERAL PART

TITLE I. Penal law and its limits of enforcement
Chapter I – Preliminary provisions
Chapter II – Limits of penal law enforcement
Section I – Penal law enforcement in space
Section II – Penal law enforcement in time

Title II. Offences
Chapter I – General provisions
Chapter II – Attempt
Chapter III – Participation
Chapter IV – Plurality of offences
Chapter V – Grounds for removing penal character of actions

Title III. Penalties
Chapter I – General provisions
Chapter II – Categories and general limits of penalties
Chapter III – Principal penalties

Section I – Life imprisonment
Section II – Imprisonment
Section III – Fine

Chapter IV – Complementary and accessory penalties
Section I – Complementary penalties
Section II – Accessory penalties

Chapter V – Individualisation of penalties
Section I – General provisions
Section II – Mitigating and aggravating circumstances
Section III – Conditional suspension of punishment’s execution
Section III1 – Suspension of punishment’s execution under
surveillance
Section III2 – Execution of punishment at one’s workplace
Section IV – Calculation of penalties

Title IV. Replacement of criminal responsibility

Title V. Minor offenders

Title VI. Safety measures
Chapter I – General provisions
Chapter II – Regime of safety measures
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Title VII. Causes for removing criminal responsibility or consequences
of conviction

Chapter I – Amnesty and pardon
Chapter II – Limitation
Chapter III – Lack of prior complaint and the reconciliation of the
parties
Chapter IV – Rehabilitation

Title VIII. Meaning of some terms or expressions in the penal law

SPECIAL PART

Title I. Offences against state security

Title II. Offences against a person
Chapter I – Offences against life, corporal integrity and health

Section I – Homicide
Section II – Injury to corporal integrity or health
Section III – Abortion

Chapter II – Offences against personal liberty
Chapter III –Sexual assaults
Chapter IV – Offences against dignity

Title III. Offences against patrimony

Title IV. Offences against public patrimony – abrogated

Title V. Offences against authorities

Title VI. Offences against public interest or statutory activities
Chapter I – Service or service-related offences
Chapter II – Offences that impede justice
Chapter III – Offences against railway transport security
Chapter IV – Offences against statutory activities

Title VII. Forgery offences
Chapter I – Forgery of coins, stamps or other valuables
Chapter II – Forgery of authentication or marking instruments
Chapter III – Forgery of writings

Title VIII. Offences against the regime established for some economic
activities
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Title IX. Offences that harm some communal relations
Chapter I – Offences against the family
Chapter II – Offences against public health
Chapter III – Offences regarding the assistance of persons in danger
Chapter IV – Other offences that harm communal relations

Title X. Offences against Romania’s defence establishment
Chapter I – Offences committed by military persons

Section I – Offences against the military order and discipline
Section II – Offences on the battlefield
Section III – Offences specific to the air force and the navy

Chapter II – Offences committed by military persons or civilians
Chapter III – Offences committed by civilians

Title XI. Offences against peace and humanity

5.10 (a) Murder & (b) intentional homicide – There is no legal defini-
tion or distinction between a murder and an intentional homicide. Inten-
tional homicide and aggravated intentional homicide are provided for in
articles 174-176 of the Penal Code as follows:

“Art. 174. – Homicide is punished by imprisonment from 10 to 20 years
and by the interdiction of certain rights.

An attempt is also a penal offence.

Art. 175. – A homicide which is committed
a) with premeditation;
b) with financial interest in mind;
c) against husband/wife or a close relative;
d) by taking advantage of the victim’s incapacity to defend him-

self/herself;
e) by using means that put other persons’ lives in danger;
f) in order to prevent the victim from fulfilling his/her professional

or public duties;
g) in order to elude or help an other person to elude prosecution or

arrest, or to escape punishment;
h) in order to facilitate or hide the perpetration of another offence;

or
i) in public; is punished by imprisonment from 15 to 25 years and

by the interdiction of certain rights.

An attempt is also a penal offence.
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Art. 176. – A homicide which is committed
a) with cruelty;
b) against two or more persons;
c) by a person who has already committed a homicide;
d) in order to commit or to hide the perpetration of a robbery;
e) against a pregnant woman; or
f) against a magistrate, a policeman, the gendarme or the armed

forces during or related to the fulfilment of their professional or
public duties;  is punished by life imprisonment or imprisonment
from 15 to 25 years and by the interdiction of certain rights.

An attempt is also a penal offence.”

(c) Robbery – The legal definition of this offence is provided in article
211 para.1 of the Penal Code. Robbery means a theft committed by using
violence or threats, by making the victim lose consciousness or unable to
defend herself/himself, or a theft committed with the intent to keep the
stolen goods, remove the evidence of the offence or facilitate offender’s
escape.

(d) Assault – In the Romanian Penal Code, there is an entire Section deal-
ing with injuries caused to another person’s physical integrity or health.
Assaults have been divided into three categories according to the gravity
of the offence:

Article 180 penalises all injures or any other violent actions which cause
physical pain to another person. It deals with the minor cases and the ag-
gravated forms of the minor cases, i.e. injuries and violent actions which
require medical care up to 20 days.

Article 181 is dedicated to the second group, i.e. injuries against a person’s
health or physical integrity which require medical care up to 60 days.

Article 182 deals with the most severe cases: injuries or any other violent
actions which require more than 60 days of medical care, or which result
in one of the following consequences: loss of feeling or an organ, func-
tional disorder of an organ, a permanent physical or mental disability, mu-
tilation, abortion, or danger to a person’s life. It furthermore distinguishes
an aggravated form when the act of violence has been perpetrated in order
to produce any of the above mentioned consequences.

(e) Theft – The legal definition of a theft is provided in article 208 para.1.
A theft is committed if a person appropriates without the owner’s consent
a movable that belongs to somebody else. Power resources with financial
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value, as well as pieces of written texts are also regarded as movables. An
action is considered a theft even if the good in question belongs wholly or
partially to the offender, but which at the moment of committing the
offence was in the lawful possession or detention of another person. An
illegal seizure of a vehicle is also considered a theft if it takes place under
the above stated conditions.

Article 209 of the Penal Code provides a definition for an aggravated theft.

A theft is aggravated if the offence is committed
– by two or more persons together;
– by a person carrying a weapon or a narcotic substance;
– by a masked, disguised person;
– against a person who is not capable of expressing his/her will or

to defend himself/herself;
– in a public place;
– in a public transport;
– at night time;
– during a calamity;
– by burglary, climbing or by using a key or its duplicate without

permission;
– by seizing an item which is part of cultural heritage;
– by seizing identity papers.

It is also considered an aggravation if the theft is targeted at certain cate-
gories of products such as oil products, electric devices, and traffic safety
devices.
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6. Organisation of investigation and criminal
procedure

6.1. General issues

6.1.1 The first phase of a trial is the investigation. It is led by a prosecutor,
who co-ordinates the whole pre-trial investigation, and decides which meas-
ures are to be taken after the initiative phase. The prosecutor works in
permanent collaboration with the police.

The judiciary bodies are obliged to gather evidence both in favour and
against the accused, even if the accused has admitted to the offence.

The investigation starts when the perpetration of an offence is detected,
and the appropriate bodies are informed by issuing a complaint, by denun-
ciation or ex officio. If there is enough evidence or if the prosecutor suc-
ceeds in gathering sufficient proofs, the next important step can be taken:
the actual criminal investigation is initiated by prosecutor’s ordinance. From
this moment onward, the status of the potential offender shifts from a sus-
pect to an accused.

Once the criminal action is initiated, the investigative body is obliged to
get in contact with the accused in order to inform him/her of the existence
of the facts for which he/she is being charged, and to explain the rights of
the accused (article 237 paragraph 2 Criminal Procedure Code). The deci-
sion to initiate a criminal investigation has to be justifiable (article 302
Criminal Procedure Code) and both the facts of the case and their legal
regime need to be described (article 235 paragraph 3 Criminal Procedure
Code). Due to his/her new status, the accused is entitled to be heard by the
prosecutor, to have access to the case file, and to be familiarised with the
criminal investigation material. Throughout the procedure, the accused is
entitled to have an attorney present at all phases of the investigation. If the
accused is arrested, his/her status, as well as the status of the lawyer, is
safeguarded by special rules and guarantees.

The judicial bodies are in charge of gathering the evidence. The Criminal
Procedure Code provides also the accused an opportunity to make propos-
als in this respect.

The right to be heard belongs not only to the accused but also to the vic-
tim, the civil party (according to article 24 of the Criminal Procedure Code,
the civil party is an injured person who claims damages in a penal trial),
and the party bearing the civil responsibility (according to the same arti-
cle, the party bearing the civil responsibility is a person responsible for the
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damages caused by the accused). All the parties involved in a criminal
trial have the right to an attorney and to be represented during the trial.

As far as the summoning procedure is concerned, article 291 of the Crim-
inal Procedure Code states that a trial may take place only if the parties
have been legally summoned, and the procedure appropriately followed.

6.1.2 Like all other modern criminal procedure legislations, the Romanian
Criminal Procedure Code reflects a combination of the inquisitorial and ac-
cusatorial system. Although the preliminary phase is primarily regulated by
the inquisitorial system, and the trial phase by the accusatorial one, the two
systems intertwine. For example, during the pre-trial phase, the written and
partially secret ex officio procedure follows the inquisitorial system but at
the same time the influences of the accusatorial system are evident from the
numerous rights protecting the accused and the person defending him/her.

6.1.3 Both during the pre-trial investigation and at the end of it, there are
several alternative courses of actions from which to choose: the criminal
investigation may be terminated, there can be an exemption from criminal
investigation, or the case can be dismissed. If the prosecutor feels that
there is enough evidence to submit the case to the court, a special indict-
ment is issued. If, however, the prosecutor decides to end the pre-trial phase
by not sending the case to the court, the parties involved can ask the court
to review the prosecutor’s decision. This type of procedure is regulated by
specific stipulations.

6.1.4 As it was already mentioned in 6.1.2. above, the trial phase gives
emphasis to the accusatorial system which is based on such principles as
orality, publicity and contradictoriality.

6.1.5 The 1936 Criminal Procedure Code acknowledged the institution of
the examining judge, but the present criminal legislation no longer recog-
nises it. The investigative role now belongs to the prosecutor, who is obliged
by the law to respect and safeguard the rights of the accused, especially
when his/her freedom is being limited or deprived.

It should be noted that the present Criminal Procedure Code is currently
being reformed. The aims of the reformation include establishing the court’s
competence regarding arrests, interceptions of suspects’ conversations and
correspondence, and any other measures concerning certain fundamental
human rights. The said modifications will be in line with the standards
imposed by the European Convention of Human Rights, and the jurispru-
dence of the European Court of Human Rights.

6.1.6 The Romanian Criminal Procedure Code is divided into the general
part and the special one which follow the structure below:
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TABLE OF CONTENTS

GENERAL PART                                                                                ARTICLE

Title I: Basic rules and actions in the criminal trial ................ 1–24
Chapter I: Aim and basic rules of the criminal trial ............... 1–8
Chapter II: Criminal and civil action in the criminal trial ...... 9–24

Section I: Criminal action ................................................... 9–13
Section II: Civil action ........................................................ 14–22
Section III: Parties in the criminal trial .............................. 23–24

Title II: Competence ............................................................... 25
Chapter I: Types of competence ............................................. 24–25

Section I: Competence according to the matter and the
characteristics of the person ............................................... 25–29
Section II: Territorial competence ...................................... 30–31
Section III: Competence in case of indivisibility and con-
nexion.................................................................................. 32–38
Section IV: Common provisions ......................................... 39–45

Chapter II: Incompatibility and removal ................................ 46–61
Section I: Incompatibility ................................................... 46–54
Section II: Removal of the criminal case trial .................... 55–61

Title III: Evidences and means of evidence ............................ 2–136
Chapter I: General provisions ................................................. 62–68
Chapter II: Means of evidence ................................................ 69–135

Section I: Statements of the defendant ............................... 69–74
Section II: Statements of the victim, the civil party and
the party bearing the civil responsibility
(see explanations in 6.1.1.) ................................................. 75–77
Section III: Statements of witnesses ................................... 78–86
Section IV: Confrontation ................................................... 87-88
Section V: Writings ............................................................. 89–91
Section V1: Audio and video recordings ............................. 911–915

Section VI: Assistant witnesses .......................................... 92–93
Section VII: Material probative evidence ........................... 94–95
Section VIII: Confiscation of objects and written docu-
ments ................................................................................... 000

Performance of searches ......................................................... 96–111
Section IX: Technical-scientific and  forensic legal
medicine acknowledgements .............................................. 112–115
Section X: Expertise ........................................................... 116-117
Section XI: The use of interpreters ..................................... 128
Section XII: Field investigation and reconstruction ........... 129–131
Section XIII: Rogatory commission and delegation ........... 132–135
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Title IV: Preventive and other procedural measures ............... 136–170
Chapter I: Preventive measures .............................................. 136–16010

Section I: General provisions ............................................. 136–142
Section II: Police custody (apprehension) .......................... 143–144
Section III: Interdiction to leave town ................................ 145
Section IV: Arrest. .............................................................. 146–160
Section V: Temporary release under judicial control and
temporary release on bail .................................................... 1601–16010

Chapter II: Other procedural measures: .................................. 161–170
Section I: Protection and safety measures .......................... 161–162
Section II: Assurance measure, return of objects and
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6.2 Special issues

6.2.1 According to article 23 para.3 of the Romanian Constitution, app-
rehension (police custody) cannot exceed 24 hours. Para.4 of the same
article states that an arrest must be warranted by a magistrate (judge or
prosecutor), and that the arrest can last no longer than 30 days. The Crim-
inal Procedure Code contains details concerning the above mentioned pre-
ventive measures, and prescribes specific grounds for apprehension and
arrest.

6.2.2 Article 136 of the Criminal Procedure Code indicates that in cases
which may lead to imprisonment, preventive measures (police custody,
interdiction to leave town, arrest) can be taken. The measures ensure the
successfulness of the criminal trial proceedings, and prevent the defen-
dant from eluding the criminal investigation, the trial or the enforcement
of the punishment.

When deciding upon the appropriate measure, the following criteria are to
be taken into account: the degree of social danger caused by the offence,
and the health, age, antecedents and other matters related to the person in
question.

A person can be taken into police custody only if there are pieces of evi-
dence or clear indications that the defendant has committed the offence. If
the defendant is to be arrested, one of the following additional criteria has
to be met:

defendant’s identity or domicile cannot be clarified without ad-
ditional data;
the offence is flagrant, and the minimum term of imprisonment
stipulated by the law is 3 months;
the defendant has escaped or hidden himself/herself with the
purpose of eluding the investigation or the trial, or has made prep-
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arations to do so, or during the trial shows signs that he/she wishes
to elude the punishment;
there is sufficient proof that the defendant has tried to impede
the revealing of the truth by influencing a witness or an expert,
by destroying or altering the evidence, or by any other means;
the defendant has committed a new offence, and there is proof
that he/she will probably commit other offences;
the defendant is a recidivist;
there are aggravating circumstances;
the defendant has committed an offence for which the law stipu-
lates a minimum sentence of 2 years of imprisonment, and the
release of the defendant would endanger public security. Before
the measure is taken, the defendant must be given the chance to
be heard by the prosecutor or the court.
The same criteria apply if the arrest is ordered during the trial.

6.2.3 The warrant for an arrest is issued by the prosecutor, who is a magis-
trate. Complaints against the warrant can be filed to a court which has the
competence to judge the case. If the trial has already begun, the warrant
for an arrest is issued by the court. The major reforms already mentioned
in 6.1.5 above will have an impact also on these practices. In the future,
the warrants for arrest will be issued by courts, not by the prosecutors. The
provisions of article 5 of the European Convention of Human Rights and
the jurisprudence created on the basis of it by the European Court of Hu-
man Rights will thus be fully met.

6.2.4 Article 23 para.4 of the Constitution and article 149 of the Criminal
Procedure Code limit the duration of the arrest to 30 days.

However, the court can prolong the arrest as long as it is necessary. The
procedure of the prolongation is detailed in the Code and can be done for
very short periods at a time. It is evident that the procedure of verifying
the prolongation every 30 days reflects the trend towards shortening the
terms of detention.

Moreover, according to article 140 para.2 of the Criminal Procedure Code,
the preventive arrest has to be ended if the term of detention amounts to
half of the maximum punishment stipulated by law for the respective of-
fence before the court of first instance passes the sentence. There are also
other reasons listed in the article.

6.2.5 According to article 23 para.4 of the Constitution.
“Arrest shall be made under a warrant issued by a magistrate for a maxi-
mum period of thirty days. The arrested person may lodge a complaint
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with the court concerning the legality of the warrant, and the judge is bound
to make a pronouncement by a motivated decision. The period of arrest
can be extended only by a court decision.”

The detailed procedure is included in the Criminal Procedure Code as in-
terpreted by the Constitutional Court in a number of its decisions. Starting
with Decision no.60, May 25, 1994, over 18 decisions have been issued on
this topic, the most recent one being the Decision no.28, February 1, 2001.

The established practice determines that after the initiative time limit of
30 days has expired, the court is obliged to renew the warrant every 30
days.

Furthermore, the arrested person can at any time make a complaint against
the measure, and demand its termination.

6.2.6 In conformity with articles 88 and 89 of the Penal Code, the duration
of police custody and preventive arrest is subtracted from the duration of
the pronounced imprisonment penalty. The subtraction is done also when
the convict has been kept under observation or judged, at the same time or
separately, for several concurrent offences even if he/she is no longer a
subject of an investigation, the criminal investigation has been terminated,
the convict has been discharged, or the penal trial regarding the action
which initially caused the police custody or the arrest has expired. In case
of a pecuniary penalty, the time spent in police custody or in preventive
detention is compensated by suspending the execution of the fine totally
or partially. If the convict has been in custody or detention abroad, the
duration of these terms is subtracted from the duration of the penalty de-
livered for the offence by the Romanian court.

According to article 350 of the Criminal Procedure Code, the court of first
instance is obliged to decide on the revocation, maintenance or enforce-
ment of the arrest measures in accordance with the pronounced sentence.

In case of acquittal or termination of the criminal trial, the court of first
instance orders the release of the arrested defendant. The defendant is also
immediately released if the court sentences him/her to

a) imprisonment the length of which equals to or is shorter
than the period spent in police custody (apprehension) and
detention;

b) imprisonment with a conditional suspension, suspension
under surveillance, or if the penalty is to be enforced at
one’s workplace;

c) pay a fine.
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If, however, the sentence pronounced by the court of first instance means
that the arrest is prolonged, the arrested can make an appeal to the second
instance which then verifies whether the court of first instance has justly
enforced the provisions regarding the police custody (apprehension) and
the arrest. The prolonged period of arrest will be subtracted from the final
sentence (article 381). The same provisions apply to recourse (remedy at
law).

6.2.7 Chapter III of the Criminal Procedure Code contains regulations con-
cerning the two most common methods of making an appeal: the appeal
and the recourse.

The appeal is an ordinary procedure for reviewing the legitimacy and the
facts of the case. The procedure is similar to the one used in the court of
first instance.

Exclusive of few exceptions, appeals can be made against all decisions
delivered by the court of first instance. The exceptions include cases in
which the risk of social danger is seen to be a minor one, as well as cases
in which the Court of Appeal has acted as the court of first instance. In
these cases, the court decision can be revised by a procedure of recourse.
These are, furthermore, the only cases where both the legal and the factual
issues are reviewed through recourse.

The appeal can be made by the prosecutor or the defendant regarding both
the penal and the civil issues. Also the defendant’s spouse may lodge the
appeal on the behalf of the defendant. If the defendant is acquitted or the
trial terminated, the defendant may also make an appeal against the rea-
sons which led to the acquittal or the termination of the criminal trial.

Appeals can, furthermore, be lodged by the following parties under the
following circumstances:

the victim if the criminal action is initiated due to a prior com-
plaint, but only with regard to civil issues;
the civil party and the party bearing the civil responsibility with
regard to the civil issues;
the witnesses, the expert, the interpreter and the defender with
regard to their legal expenses;
any person whose legitimate interests have been violated by a
measure or an act of the court.

The court can re-try the case ex integro or in partibus depending on who
makes the appeal. Article 371 of the Criminal Procedure Code stipulates
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that the court judges the appeal only with regard to the person who lodged
it and to the person to whom the appeal claim refers, and only by taking
into account the position that the plaintiff making the appeal holds in the
trial. Within these limits, the court is obliged, notwithstanding the reasons
claimed and the requests filed by the plaintiff in the appeal, to examine all
aspects of the case. The appellate court can extend the appeal to cover also
parties who have not lodged appeals if their situation is not thereby wors-
ened. This principle of non reformatio in pejus is described in article 372
of the Criminal Procedure Code. The appellate instance dealing with the
case is not allowed to create a situation that is more difficult for the person
lodging the appeal. For the appeal claimed by the prosecutor in favour of
one party, the appellate court could not make the latter’s situation worse.
This principle is applied only if the party in question is the only appealing
party. However, if there are several appeals made against the same case,
including one lodged by the prosecutor, this rule no longer applies.

The recourse is also a common procedure but it is permitted only on certain
legal grounds. (According to the Romanian legal system, a case is generally
brought to trial as follows: “in first instance”, “in appeal” and “in recourse”.
“In first instance” the case is judged in its entirety for the first time. “In
appeal” the case is judged for the second time by a superior court. “In re-
course” a superior court judges only the legal grounds of the case.

The “appeal” is a completely new – or second – trial.

The “recourse” in a new partial trial – the third one in all. The recourse
follows the “appeal” and is based on certain grounds of legality.) These
grounds are unambiguously prescribed in the law and, with one exception,
cannot concern errores facti but, as it was already mentioned, only errores
juri. According to article 3859 , the decisions are subject to cassation when

 1. the provisions regarding the competence of rationae materiae or
rationae personae were not followed;

2. the court was not legally notified;
3. the composition of the court differed from that required by the

law or there was a case of incompatibility;
4. the trial was not a public one, except when the law otherwise

stipulates;
5. the trial took place without the participation of the prosecutor or

the accused when their presence was obligatory;
6. the criminal investigation or the trial took place without a law-

yer when his/her presence was obligatory;
7. the case involved underage offenders, but there was no social

investigation conducted;
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8. the mental state of the defendant was not evaluated in accord-
ance with the stipulations of the law;

9. the sentence did not include the reasons for the solution, the
reasons contradicted the disposition of the decision, or the dis-
position was not comprehensible;

10. the sentence delivered by the court was not based on the offence
for which the defendant was indicted, on actual evidence, or on
claims necessary for guaranteeing the rights of the relevant par-
ties;

11. the appeal procedure the court authorised contradicted the stip-
ulations of the law, or the right of appeal was granted after the
due appeal period had expired;

12. the offence lacked some constitutive elements, or the instance
convicted the defendant for some other offence than for which
he/she was originally sent to court;

13. the defendant was convicted for an offence that is not stipulated
by the penal law;

14. the individualisation of punishments contradicted the provisions
of the Penal Code, or otherwise exceeded the limits stipulated
by the law;

15. the person convicted had been previously judged for the same
offence, or he/she could not be held criminally responsible, the
defendant had been pardoned, or he/she had died;

16. the defendant had been wrongly acquitted because the offence
committed was not stipulated by the penal law, or the termina-
tion of the trial had been wrongly ordered due to res judicata, or
the defendant could no longer be held criminally responsible
owing to his/her pardoning or death;

17. the offence committed had received a wrong judicial frame of
reference;

171. the decision was illegal or led to wrong enforcement of the law;
18. a serious factual error occurred;
19. the judges abused their position by trespassing on the domain of

another power established in the State;
20. the trial in the court of first instance or in the court of appeal took

place while one of the relevant parties had not been summoned,
or while the legally summoned party could not appear and was
not able to inform the court of this.

After analysing the recourse, the court makes one of the following deci-
sions:

1. rejects the recourse and maintains the appealed decision;
2. admits the recourse and

a) reinforces the decision of the court of first instance if the ap-
peal has been wrongly admitted;
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b) acquits the defendant or orders the termination of the
criminal trial if the conditions required by the law are
met;

c) orders a new trial held by the court whose decision was
subject to cassation due to the grounds for nullifica-
tion stipulated by the law, with the exception of the
incompetence case, in which case the new trial will be
conducted by a competent court. A new trial by the
court whose decision was subject to cassation is held,
furthermore, if the original trial took place in the ab-
sence of an illegally summoned party, or if the party
who had been legally summoned could not appear in
the court, nor could inform the instance of this, or if a
request for postponement made by one of the parties
was unjustifiably rejected and the said party could not,
therefore, properly defend himself/herself, or if the
decision did not correspond to the substance of the case.

The appeal or the recourse is to be filled within 10 days. The execution of
the appealed decision is therewith suspended regarding both to the penal
and the civil issues, except if the law otherwise stipulates.

6.2.8 Trial in absentia is accepted by the criminal procedure system, but
since it is rarely used, it is considered an exception.

6.2.9 The main regulations concerning evidence are prescribed in a spe-
cial section of the General Part of the Criminal Procedure Code. It is stated
that any fact that leads to the acknowledgement of the existence or non-
existence of an offence, to the identification of the person who has com-
mitted the offence, or to the clarification of the circumstances necessary
for the fair solution of the case, is considered an evidence. It is worth men-
tioning that the importance of particular pieces of evidence is not pre-es-
tablished.

According to article 64, the means of gathering facts which amount to
factual elements admissible as evidence are strictly limited to the follow-
ing: the testimonies of the defendant, the victim, the civil party or the par-
ty who bears the civil responsibility (see explanations in 6.1.1.), the testi-
monies of the witnesses, writings, audio-video recordings, photographs,
probative material, technique-scientific findings, medico-legal findings,
and expertises.

The burden of proof is borne by the criminal investigation bodies and the
courts. The accused is not obliged to prove his/her innocence, and if there
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is evidence against him/her, the accused has the right to prove the incon-
sistency of the evidence. According to article 68, it is forbidden to obtain
evidence by using violence, threats or any other constraints, as well as
promises or encouragement. Also, it is forbidden to force a person to com-
mit or continue to commit an offence for the purpose of obtaining evi-
dence.

The person who knows any fact or circumstance that may lead to the truth
in the penal trial may be heard as a witness. If the witness has learnt the
facts or circumstances while practising his/her profession, and the princi-
ple of professional confidentiality prevents him/her from testifying, he/
she will not be forced to testify without a permission of the person or the
institution whose confidence is thus violated. If a person has learnt about
the facts and circumstances before becoming a lawyer or a representative
of one of the parties, the procedural position of the witness overrides that
of the lawyer.

The defendant’s husband/wife and close relatives are not obliged to testify
as witnesses.

Minors can be heard as witness. If they are 14 years of age or younger,
their hearing is conducted in the presence of a parent, a tutor, or a person
who has taken care of their upbringing and education. There are detailed
rules concerning the hearing procedure. These rules are not only applied
when hearing witnesses, but also when hearing the other parties of the
trial. They include the preliminary questions, questions related to the case,
writing down the statements, confrontation, etc.

If an expert report is needed, the court or the prosecutor can designate an
expert. The parties may bring in their own experts to assist the court-ap-
pointed expert. The expertise may be subjected to additional clarifications
or supplement expertises can be drawn. Furthermore, if the criminal in-
vestigation body or the court doubts the accuracy of the conclusions of the
expertise report, a new one may be ordered.

The possibility of using audio-video recordings as evidence was introduced
in the Criminal Procedure Code in 1996. A detailed procedure defines strict
conditions under which this type of proof is regarded legal. This procedure
aims to respect the standards of private life as prescribed in the provisions
of the European Convention of Human Rights.
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6.3 Organisation of detection and investigation

6.3.1 The Romanian criminal procedure system prescribes that the crimi-
nal investigation is performed by prosecutors and the criminal investiga-
tion bodies. The latter include the police investigation bodies and other
special investigation institutions such as military officers, border guard
service officers, and port officials.

The operative staff of the Ministry of Home Affairs, acting as the police
investigation body, is appointed through a special Order of the General
Inspector of the Police. The General Inspector is in turn nominated through
a Government decision at the proposal of the Ministry of Home Affairs.

As a rule, the criminal investigation is conducted by the police. The law
directs that certain serious offences are, however, investigated by the pros-
ecutors. There are police investigation divisions working under the local
police and each prosecutor’s office.

6.3.2 Prosecutors supervise the criminal investigation procedure. In other
words, they both conduct inquiries and monitor the criminal investigation
performed by the police and other specialised bodies.

Prosecutors may undertake any amount of criminal investigation in cases
which they supervise. The police is obliged to obey the prosecutors’ or-
ders, and to assist them when necessary.

6.3.3 The prosecutor can give oral or written instructions to the police in-
vestigation bodies regarding the investigation of an offence. In cases man-
datorily investigated by the prosecutor, the police may be ordered to un-
dertake certain parts of the criminal investigation. The prosecutor verifies
the investigation conducted by the police or other bodies, and makes sure
that the investigation is performed in compliance with the legal provisions.
The prosecutor may assist in carrying out any criminal investigation or
conduct it himself/herself. The prosecutor may ask the criminal investiga-
tion body to verify any file, and the investigation body is obliged to supply
the requested material together with all the relevant facts and data. The
prosecutor may give orders regarding the conduct of the investigation. From
the viewpoint of the investigative body, these orders are binding. If there are
representations to be made, the investigative body can contact the head of
the prosecutor’s office. If the head of the office himself/herself has given the
orders, a prosecutor ranking above is contacted. Meanwhile, the execution
of the orders is not interrupted. The decision regarding the complaint has to
be made within 3 days from the notification.
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If the prosecutor sees that a trial-related act or measure taken by the crim-
inal investigation body does not comply with the legal provisions, he/she
is entitled to reject it.

6.3.4 Within the public prosecutor’s office, there are numerous specialised
divisions subordinate to the Supreme Court of Justice and the Ministry of
Home Affairs. These divisions concentrate on investigating drug offences,
firearms offences, and economic offences. It is worth mentioning that spe-
cial attention is paid to the training of both the police officers and the pros-
ecutors who investigate these types of offences.

In the field of fighting organised crime and corruption, special bodies were
established by Law no.78/2000 on preventing, disclosing and punishing
corruption.

In 2002, an important piece of legislation was enacted in order to combat
corruption: Emergency Government Ordinance no. 43/2002 regarding the
National Anticorruption Prosecution Department, adopted by the Parlia-
ment by Law no. 503/2002.

The National Anticorruption Prosecution Department will be established
as a prosecution division specialising in corruption cases. It will have its
headquarters in the city of Bucharest, and exercise its prerogatives in the
whole country via specialised prosecutors. The National Anticorruption
Prosecution Department is to be an autonomous body within the Public
Ministry, led by the chief state prosecutor, and co-ordinated by the chief
state prosecutor of the Prosecution Department of the Supreme Court of
Justice.

The National Anticorruption Prosecution Department is independent in re-
lation to the court instances and other prosecution divisions, as well as to
other public authorities. Its prerogatives and actions are governed solely
by the law.

The prerogatives of the National Anticorruption Prosecution Department
include:

a) to take action against corruption offences as stipulated in Law
78/2000 on preventing, disclosing and punishing corruption,

b) to conduct criminal investigation and control the investigation
carried out by the judicial police officers working under the or-
ders of the chief state prosecutor of the National Anticorruption
Prosecution Department;

c) to conduct investigation regarding the technical aspects of an
offence, and control such investigation carried out by specialists
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in the fields of economics, financing, banking, customs, compu-
ter sciences etc. appointed by the National Anticorruption Pros-
ecution department;

d) to study causes which generate and conditions which favour cor-
ruption, and to draw up suggestions in order to remove them,

e) to present the Parliament with an annual report regarding the ac-
tivities of the National Anticorruption Prosecution Department.

The National Anticorruption Prosecution Department will be divided in
two types of sub-departments, namely the “corruption fighting departments”
and “the departments for fighting offences connected to corruption”. The
sub-departments are led by departmental chief prosecutors.

Sections of the National Anticorruption Prosecution Department will op-
erate throughout Romania at the prosecution department level of the courts
of appeal. The sections are to be led by head prosecutors, who work direct-
ly under the chief state prosecutor of the National Anticorruption Prosecu-
tion Department.

In order to disclose and prevent corruption with celerity and thoroughness,
the police officers who constitute the judicial police of the National Anticor-
ruption Prosecution Department work within the Department. The officers
carry out criminal investigations under the direct management, supervision
and control of the National Anticorruption Prosecution Department. The ju-
dicial police officers are appointed by the Ministry of Interior for a period of
6 years. The appointment may be extended if an officer so desires. With the
exception of a few extraordinary situations, the officers cannot be assigned
to any other duties. Moreover, highly trained specialist in the fields of eco-
nomics, financing, banking, customs, computer sciences etc. will be appointed
by the National Anticorruption Prosecution Department to look into the tech-
nical aspects of the criminal investigation. The specialists will be appointed
by the chief state prosecutor of the Prosecution Department of the Supreme
Court of Justice upon the suggestion of the chief state prosecutor of the Na-
tional Anticorruption Prosecution Department. The appointments need to be
approved by the relevant ministries. The specialists work under the direct
management, supervision and control of the prosecutors of the National An-
ticorruption Prosecution Department.

The National Anticorruption Prosecution Department began operations on
the 1st of September, 2002 with 75 prosecutors, 150 judicial police officers
and 35 specialists.
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6.4 Organisation of the prosecution agency

6.4.1 Provisions concerning the Public Ministry, provided for in Chapter
VI dedicated to the Judicial Authorities, comply with the 1991 Constitu-
tion. Under a constitutional principle, the Public Ministry represents gen-
eral interests of society and defends legal order, as well as citizens’ rights
and freedoms. As stated in article 131 para.1 of the Constitution, public
prosecutors shall execute their office in accordance with the principles of
legality, impartiality and hierarchical control, and under the authority of
the Minister of Justice.

Title III of Law no.92/1992 is dedicated to the Public Ministry. According
to article 26, the Ministry shall exercise its powers via public prosecutors
who work under the authority of the Minister of Justice in public prosecu-
tor’s offices attached to each court of law.

The actions of the Public Ministry are carried out in conformity with the
principles of legality, impartiality and hierarchical control. The Ministry
functions independently from other public authorities, and exercises its
powers only on the basis and in compliance with the law.

The public prosecutor’s offices are attached to the courts of first instance,
tribunals, courts of appeal, and the Supreme Court of Justice. Each office
is supervised by a head of office, and the public prosecutors work under
him/her. The head of the public prosecutor’s office is in turn subordinate
to the head of the hierarchically superior public prosecutor’s office from
the same territorial area of jurisdiction.

The Minister of Justice, upon the suggestion of the Public Prosecutor Gen-
eral, establishes the hierarchy and organisation of the staff of criminology
bureaux and services, and of each public prosecutor’s office, including
those offices which contain divisions specialised in maritime law, river
traffic, and criminalistics.

The military public prosecutor’s offices are organised according to the spe-
cial Law no. 54/1993, as amended. The law states that the military prose-
cutor’s offices can only be attached to military courts, territorial military
courts, and the Military Court of Appeal. In addition to being members of
the active military forces, military prosecutors have the status of a civil
magistrate.

6.4.2 According to Article 27 of Law no.92/1992 on judicial organisation,
the main duties of the Public Ministry include the following:

carrying out criminal prosecution and its supervision; when ex-
ercising this power, the public prosecutors shall lead and control
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the criminal investigation conducted by the police or an other
body. Investigators are obliged to fulfil the orders of the public
prosecutors as long as they comply with the conditions of the
law;
instituting criminal case proceedings before courts of law;
instituting civil actions in cases stipulated by the law;
within the limits of the law, participating in trying cases before
the courts of law;
within the limits of the law, instituting appeals against judicial
decisions;
supervising the observance of the legitimacy of the execution of
judicial decisions and other writs of execution;
verifying that the places of preventive detentions, the execution
of punishments, and the educational and safety measures com-
ply with the law;
safeguarding the rights and interests of minors and persons placed
under judicial interdiction;
studying the circumstances which generate or favour criminal
behaviour, and presenting proposals which aim to eliminate such
circumstances.

The Public Ministry shall also exercise any other power stipulated by the
law.

6.4.3 In article 131 para. 1 of the 1991 Romanian Constitution, it is stated
that the prosecutors carry out their duties in compliance with the principle
of hierarchical control, and under the authority of the Minister of Justice.

Law no.92/1992 particularises this constitutional provision by
stipulating in its article 34 para. 5 that the Minister of Justice has
the right to give written orders, directly or through the General
Public Prosecutor, to competent public prosecutors to institute,
under the provisions of the law, the criminal investigation of of-
fences which fall within the cognisance of the Minister of the
Justice, and to promote actions and appeals necessary for de-
fending the public interest before the courts of law. The Minister
of Justice cannot order a legally initiated criminal investigation
to be ended. According to article 33, the dispositions assigned
by the Minister of Justice, given directly or through the General
Public Prosecutor, are compulsory as long as they comply with
the conditions of the law.

As provided in article 28, the public prosecutors of each public prosecu-
tor’s office are subordinate to the head of this office, who in turn is subor-
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dinate to the head of the hierarchically superior public prosecutor’s office
operating within the same territorial jurisdiction.

The hierarchically superior public prosecutor may exercise any authority
of the subordinate public prosecutors, or suspend or refute their acts and
dispositions if they do not agree with the law. They can, furthermore, give
mandatory instructions to the subordinate public prosecutors.

However, the public prosecutor is always free to present before the court
the conclusions which he/she deems just and legitimate while taking into
account the existing evidence of the case.

Furthermore, there is a chapter in the Criminal Procedure Code entitled
“Complaints against the criminal investigation acts and measures”. This
chapter gives any person the right to file a complaint against the acts and
measures of the criminal investigation body if they violate his/her legiti-
mate interests. There is a detailed procedure regarding these complaints.
The complaints are to be submitted either to the prosecutor who supervis-
es the actions of the criminal investigation body, or to the hierarchically
superior public prosecutor.

The Romanian Constitutional Court ruled in its Decision no.486/2 of De-
cember 2, 1997, published in the Official Gazette no. 105/ March 6, 1998
that the last mentioned procedure contradicts the Constitution if it is inter-
preted to restrain the right of the defendant to address the court. Owing to
this decision, the defendant now has the right to make a complaint against
certain acts and measures of the criminal investigation body directly to the
court.

6.4.4 The Criminal Procedure Code gives the public prosecutor the right
to terminate a criminal investigation or to decide to acquit the defendant
under the following circumstances:

1. the criminal investigation can be terminated when
a) the preliminary complaint made by the victim, the authorisa-

tion or notification of a competent body, or any other condi-
tion stipulated by the law and necessary for the investigation
is not met;

b) the offender has been pardoned or has died, or the crime has
fallen under the statue of limitations;

c) the preliminary complaint has been withdrawn or the parties
have reconciled, and the offence is such that the criminal re-
sponsibility of the offender is annulled by the named actions;

d) there is res judicata in the case.
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2. the defendant can be acquitted when
a) no act has been committed;
b) the act committed is not acknowledged by the criminal law;
c) the act committed has not caused enough social danger to be

defined as an offence;
d) the act has not been committed by the defendant or the ac-

cused;
e) there are one or more grounds which annul the criminal na-

ture of the act.

As it was already explained, a special chapter in the Criminal Procedure
Code and the Romanian Constitutional Court Decision no.486/2 of De-
cember 2, 1997 allow any interested person to appeal in court against the
prosecutor’s decision to close a criminal case.

6.5 Organisation of the courts

6.5.1 According to article 10 of Law no.92/1992 on judicial organisation,
the courts of law are divided into:

1. courts of first degree;
2. tribunals;
3. courts of appeal;
4. the Supreme Court of Justice.

The military courts also operate within the limits established by the law.

The courts may have one or more divisions depending on the nature of the
cases brought before them. For instance, there are divisions specialised in
maritime law, river traffic, labour market, and social security.

The Supreme Court of Justice has the following divisions:

– Civil division
– Penal division
– Commercial division
– Division for administrative actions

According to the Government Decision no.212/2001, Annex no.2, there
are 15 courts of appeal, 42 tribunals, and 186 courts of first instance.
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Number of judges and the number of penal actions brought before courts

1994 1995 1996 1997 1998 1999

Judges 2,471 2,806 2,863 3,130 3,308 3,479

Actions 234,426 250,054 254,889 280,760 292,356 291,190

6.5.2 In Romania, all courts of first instance deal with criminal offences.
Their operations are regulated by specific and detailed rules.

The appellate level is composed of tribunals, courts of appeal, and the
Supreme Court of Justice.

The jurisdictions over criminal matters were recently modified by Law
no.456/July 18, 2001 amending the Criminal Procedure Code.

Courts of first degree
Ratione oficii: the courts of first degree judge only in first instance.

Ratione materiae: one can sustain that the courts of first degree have gen-
eral competence. Some offences, however, have been specifically prescribed
to belong to the jurisdiction of superior courts.

Tribunals
Ratione oficii: the tribunals judge in first instance, in appeal, in recourse
(see explanation in 6.2.7), and also solve conflicts of competence appear-
ing within the court’s territorial area of jurisdiction.

Ratione materiae: the tribunals judge in first instance the following of-
fences:

a) homicides (article 174-177 PC), determining or facilitating sui-
cide (article 179 PC), illegal deprivation of freedom (article 189
para 3 PC), slavery (article 190 PC), rape (article 197 para 3
PC), aggravated theft (article 209 para 3 and 4 PC), robbery (ar-
ticle 211 para 2 and 3 PC), piracy (article 212 PC), fraud (article
215 pare 5 PC), peculation (article 2151 para 2 PC), aggravated
destruction (article 218 PC), negligence in protecting state se-
crets (article 252 PC);

b) passive corruption (article 254 PC), active corruption (article 255
PC), trafficking in influence (article 257 PC), illegal arrest and
abusive criminal investigation (article 266 PC), ill-treatment (ar-
ticle 267 PC), torture (article 2671 PC), unjust repression (article
268 PC), escape (article 269 PC), facilitation of escape (article
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270 PC), offences against the safety of the railways resulting in
catastrophe (articles 273–276 PC), violations against nuclear
power plants and radioactive materials (article 2791 PC), reveal-
ing economic secrets (article 298 PC), trafficking in toxic sub-
stances (article 312 PC), nationalist-chauvinistic propaganda (ar-
ticle 317 PC), smuggling guns, ammunition, explosives or radi-
oactive materials;

c) premeditated offences leading to the death of the victim;
d)  offences regarding the national security of Romania as provid-

ed in special laws;
e) money laundering and drug trafficking;
f) fraudulent bankruptcies if the act concerns banking;
g) other offences under its jurisdiction.

The tribunals judge the appeals made against the criminal case rulings of
the courts of first degree, with the exception of the following offences:
injures or any other violent actions (article 180 PC), offences of negli-
gence committed against the health or physical integrity (article 184 PC),
menaces (article 193 PC), insult (article 205 PC), defamation (article 206
PC), thefts committed by relatives or by other persons who have a special
relationship to the victim (article 210 PC), abuse of trust (article 213 PC),
crime against property (article 220 PC). These offences have been exclud-
ed since they are not serious by nature.

The tribunals judge the recourses against criminal case rulings issued by
the courts of first degree, the above mentioned offences excluded, as well
as other recourses as stipulated by the law.

Courts of appeal
Ratione oficii: the courts of appeal judge in first instance, in appeal, in
recourse, and solve conflicts of competence appearing within their territo-
rial area of jurisdiction.

Ratione materiae or ratione personae: the courts of appeal judge in first
instance:

a) offences against the state security, offences against peace and
humanity;

b) offences committed by the judges of the courts of first degree
and the tribunals, prosecutors of the public prosecutor’s offices
attached to the above mentioned courts, and by public notaries;

c) offences committed by judges, prosecutors and financial con-
trollers from the district chambers of accounts;

d) other offences as stipulated by the law.
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The courts of appeal judge the appeals made against the first instance crim-
inal case rulings issued by the tribunals, the recourses made against the
criminal case decisions of the tribunals in appeal, as well as in other re-
courses as stipulated by law.

The Supreme Court of Justice
As first instance, the Supreme Court of Justice has only a ratione personae
competence. It judges the offences committed by senators and deputies;
members of the Government; judges of the Constitutional Court; mem-
bers, judges, prosecutors and financial controllers of the Court of Accounts
and by the president of the Legislative Council; offences committed by
marshals, admirals and generals; the heads of the established churches and
other members of the High Clergy who are at least bishops or the equiva-
lent; offences committed by the judges or the assistant-magistrates of the
Supreme Court of Justice; judges of the courts of appeal or the Military
Court of Appeal; as well as prosecutors of the public prosecutor’s offices
attached to these courts.

The Supreme Court of Justice judges recourses made against the first in-
stance criminal case rulings issued by the courts of appeal or the Military
Court of Appeal; the recourses against criminal case decisions issued in
appeal by the courts of appeal or the Military Court of Appeal; and the
recourses against criminal case decisions issued in first instance by the
criminal division of the Supreme Court of Justice.

The Supreme Court of Justice judges recourses in the interest of law and
recourses in annulment. These both are extraordinary procedures subject
to the sole jurisdiction of the Supreme Court of Justice. The Supreme Court
of Justice also judges the conflicts of competence if the case involves courts
of superior instance (for example, the conflicts of competence between
two courts of appeal), or if the normal legal procedure has for some reason
been interrupted or there have been claims of removal (i.e. the trial is re-
moved from one court to another in order to ensure ideal conditions).

6.5.3 The principles of jurisdiction concerning the rationae materiae and
rationae personae are mentioned above. As far as rationae loci is con-
cerned, the issues of jurisdiction are provided in article 30 of the Criminal
Procedure Code. The appropriate court is determined according to the

a) place where the offence was committed;
b) place where the offender was caught:
c) place where the offender lives;
d) place where the victim lives.
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6.5.4 In first instance, the cases are judged by a single judge.
The appeals are judged by a panel of two judges, and the recourses by a
panel of three judges.

6.5.5 The Romanian criminal procedure system does not recognise the par-
ticipation of lay members in trials. Only the professional judges are com-
petent to decide cases.

6.5.6 The Supreme Court of Justice is the highest court in criminal mat-
ters. The Supreme Court of Justice can review decisions in different roles:
as an appellate court (the appeal is handled by a division of the Court, and
judged by a panel of 9 judges) and as a recourse instance. In appeal, the
Court appraises both the merits and the legal grounds of the case. In re-
course, the review is limited to the latter.

6.5.7 Article 4142 regulates the extraordinary procedure of recourse in the
interest of law. These cases are subject to the sole jurisdiction of the Su-
preme Court of Justice, and are raised on the initiative of the Public Gen-
eral Prosecutor of the Supreme Court of Justice, or the Minister of Justice
acting through the Public General Prosecutor. The purpose of the recourse
in the interest of law is to ensure that the criminal law and the criminal
procedure law are interpreted and enforced consistently throughout Ro-
mania. The Supreme Court of Justice reviews only the legal aspects of the
case, and only those aspects on which the lower instances have disagreed.
The decisions are issued by the United Sections of the Supreme Court of
Justice, after which the Ministry of Justice informs the courts of the deci-
sions. The cases are reviewed only in the interest of the law. This means
that the decisions of the Supreme Court of Justice have no bearing on the
rulings of the lower instances, or on the parties involved in the trial.

6.6. The Bar and legal counsel

6.6.1 In the Romanian Criminal Procedure Code, there is a special chapter
dedicated to judicial assistance and representation. The accused has the
right to be assisted by a lawyer throughout the criminal investigation and
the trial, and the judicial bodies are obliged to inform him/her of this right.
Judicial assistance is obligatory if the accused is a minor, a military person
in active service, a military person in reduced service, a person in the Re-
serve, a student of a military educational institute, held in a medico-educa-
tive centre, or if the accused has been arrested even if the arrest relates to
another case.

During the trial, judicial assistance is obligatory. If the accused has not
chosen a lawyer, one is appointed ex officio.
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Article 172 of the Criminal Procedure Code prescribes the rights of the
lawyer. During the criminal investigation, the council for the defence has
the right to assist in the investigation, and draw up claims and memos. If
the judicial assistance is obligatory, the criminal investigation body must
make sure that the lawyer is present whenever the accused is heard.

If the accused is arrested, the lawyer is entitled, with certain limited ex-
ceptions, to have contact with him/her.

The lawyer has the right to lodge complaints against the measures taken
by the prosecutor.

During the trial, the lawyer assists the accused in order to safeguard his/
her rights.

In Article 173 of the Criminal Procedure Code, there are regulations con-
cerning the assistance of the victim, the civil party, and the party bearing
the civil responsibility.

6.6.2 Article 23 of the Constitution is dedicated to personal freedoms. In
para.3, it is stated that any person apprehended or arrested shall be promptly
informed, in a language he/she understands, of the grounds of the police
custody or arrest, and as soon as possible, notified of the charges against
him/her. The notification of the charges can be made only in the presence
of a lawyer who has been chosen by the arrested or appointed ex officio.

If the prosecutor decides to order an arrest, it is mandatory to hear the
arrested person in the presence of his/her lawyer. If the arrested has not
chosen a lawyer, one is appointed ex officio. The same rule applies also to
the second phase of the case, i.e. when the accused is heard in court.

6.6.3 The right of defence is provided in article 24 of the Constitution:
“The right of defence in guaranteed.

During the trial, the parties are entitled to be assisted by a lawyer of their
own choice or one appointed ex officio.”

This constitutional provision is explained at length in article 6 of the Crim-
inal Procedure Code:
“The right of defence is guaranteed to perpetrators, to the accused, and to
all other parties during the criminal trial.

The judicial bodies must inform the accused before the first hearing of his/
her right to be assisted by a lawyer. Notation of this is made to the exami-
nation minutes. In accordance with the circumstances and cases stipulated
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by the law, the judicial bodies must provide legal assistance for the ac-
cused if he/she has not chosen a lawyer on his/her own.”

In cases in which the legal assistance is mandatory, and the perpetrator or
the accused has not chosen a lawyer on his/her own, one must be appoint-
ed ex officio.

If the defendant/offender/perpetrator/accused has not chosen a lawyer, the
criminal investigation body or the court will take measures to appoint one
ex officio. In this case, the fees of the lawyer are paid by the state through
the Ministry of Justice. If having legal assistance is not mandatory but the
accused nevertheless wishes to be assisted by a lawyer, but he/she does not
have the financial means for hiring one, he/she can make an application to
the local Bar which appoints a lawyer ex officio.

6.6.4 Under Law no.51/1995 on the organisation and activities of the law-
yers’ profession, a member of the Bar must fulfil the following require-
ments:

– Romanian citizen,
–  the exercise of his/her civil and political rights,
– does not exercise another authorised or paid profession abroad,
– a degree from a law school or a doctorate in law,
– dignity.

6.7 Position of the victim

6.7.1 According to article 24 of the Criminal Procedure Code, a person
who as a result of a criminal act has suffered physical, moral or material
harm is during the trial referred to as the injured party.

The injured party can take a civil action within the framework of the penal
trial, in which case he/she obtains the status of the civil party.

6.7.2 Just like any other party in a penal trial, the injured party has the
right to propose evidence and request their admission.

6.7.3 Furthermore, the injured party has the right to file a suit against the
prosecutor’s decision to close the case. This right derives from article 21
of the Constitution which guarantees free access to courts.

6.7.4 The injured party is entitled to take a civil action regarding the crim-
inal proceedings. This right is not restricted in any way.
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6.7.5 In a few rare instances, the Criminal Procedure Code gives the in-
jured party the right to initiate criminal proceedings.

According to article 76 of Criminal Procedure Code, the injured party must
be heard by the criminal investigation body or the court.

Before being heard, the injured party is informed that he/she may take part
in the trial as a victim, and that if he/she has suffered material damage, he/
she may take a civil action.

6.7.6 During the trial, the victim has the right to be assisted and represent-
ed at all times.

6.7.7 If the victim was the one who initiated the criminal proceedings, he/
she has the right to appeal in penal matters.

If the injured party has acted also as a civil party in the penal trial, he/she
is entitled to appeal in civil matters.

6.7.8 As a rule, the victim is the one who claims compensation from the
offender. If the victim is not capable of exercising this right, or he/she is
for some reason prevented from doing so, the prosecutor during the penal
trail files a civil action ex officio on behalf of the victim.

6.7.9 There is no victim compensation system organised by the State and
provided by the law.

6.7.10 There is no victim support scheme at the national or local level.
However, there are numerous non-governmental organisations that
provide assistance for various victim groups, especially for minors and
women.
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7. Sentencing and the system of sanctions

7.1 The Romanian Penal Code system divides the sanctions into three cat-
egories: penalties, educative measures, and safety measures.

7.2 The Penal Code makes a distinction between penalties and measures.
The penalties are consequent on the criminal responsibility, and are ap-
plied when an offence is committed.

The measures are divided into educative measures and safety measures:
The educative measures are applied only to minors as a consequence of
their criminal responsibility. The safety measures, in turn, have no con-
nection to the criminal responsibility, but have been designed to remove a
threat of some sort, or to avoid the perpetration of a criminal act. These
measures can be applied to persons who have committed acts acknowl-
edged by the penal law, even if the said acts are not regarded as offences.

According to the Romanian penal law system, an act is an offence if it (1)
exposes to social danger, (2) is premeditated and (3) is identified in the
penal law as an offence. As a consequence, it is possible that an act which
is acknowledged by the penal law is not in fact an offence. In these cases,
penalties or educative measures cannot be used, but it is possible to apply
safety measures.

The Penal Code, furthermore, makes a distinction between principal and
additional penalties. The principal penalties include life imprisonment, im-
prisonment and fine. One of these penalties is applicable to every offence.

The additional penalties are divided into complementary penalties and ac-
cessory penalties. The complementary penalties are interdictions of rights
or military degradations.

According to article 64 of the Penal Code, a complementary penalty can
result in the interdiction of the following rights:

a) the right to elect, and the right to be elected in public authority
functions or elective functions;

b) the right to have a position involving the exercise of state au-
thority;

c) the right to have a position, to practise a profession or to carry
out some activity similar in nature to the position, profession or
activity the convicted person used when committing the crime;

d) parental rights;
e) the right of being a tutor or a guardian.
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The complementary penalty of interdiction of rights can be imposed if the
principal penalty is a minimum of 2 years’ imprisonment, and the court thinks
that the complementary penalty would be necessary when considering the
nature, gravity and circumstances of the offence and the offender.

The complementary penalty of interdiction of rights must be imposed when
the law so requires, and the established principal penalty is a minimum of
2 years’ imprisonment.

The execution of the complementary penalty of interdiction of rights be-
gins when the term of imprisonment ends, after a total or a partial pardon,
or after the limitation of the penalty’s execution.

As established by article 67 of the Penal Code, the complementary penalty
of military degradation consists of the loss of rank and the right to wear a
military uniform. This penalty can be imposed on convicted military per-
sons and reservists if the principal penalty is the minimum of 10 years’
imprisonment, or life imprisonment. It can also be imposed on military
persons and reservists if they have committed a premeditated crime, and
the principal penalty is from 5 to 10 years’ imprisonment.

According to article 71 of the Penal Code, the accessory penalty consists
of the interdiction of all the rights provided in article 64.

Conviction to life imprisonment or imprisonment is automatically followed
by the interdiction of all the rights provided in article 64 from that moment
onwards when the court makes its final ruling until the execution of the
entire penalty, a total or a partial pardon, or until the limitation of penalty’s
execution.

7.3 The Penal Code provides the educative measures as special sanctions
for juveniles. Article 101 defines the following measures:

a) reprimand;
b) liberty under surveillance;
c) confinement to a re-educative centre
d) confinement to a medico-educative centre.

Penalties may be imposed on a minor only if the educative measures are
insufficient for improving his/her attitude. The possible penalties are im-
prisonment or a fine. The primary penalty prescribed by the law for each
offence is reduced by half. The minimum term of imprisonment must be
under 5 years. If the primary penalty is life imprisonment, imprisonment
from 5 to 20 years is imposed. Complementary penalties are not applied to
juveniles.
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a) Reprimand
Reprimand means that the minor is explained what kind of social threat
the committed offence caused. He/she is advised to behave in such a way
that he/she can prove that his/her attitude is improving. The offender is,
furthermore, warned against committing a new offence, in which case a
more serious measure or a penalty will be imposed.

b) Liberty under surveillance
The liberty under surveillance means that the juvenile’s behaviour is kept
under special observation for a period of one year. The observation may be
confined to the juvenile’s parents, foster parents or a tutor. If the said par-
ties cannot ensure that the observation is carried out in a satisfactory way,
the court may request some other, reliable person to do the observation –
preferably a close relative. Or the court may assign the task to a legitimate
authority.

The person or authority in charge of the observation must immediately
notify the court if the juvenile takes up an inappropriate attitude, or if he/
she commits a new offence.

The court may impose one or more of the following restrictions on the
juvenile:

a) not to attend certain places;
b) not to get in touch with certain persons;
c) to do 50–200 hours of unpaid work in a public institution speci-

fied by the court. The work is done during weekends and holi-
days, or on weekdays after school, maximum of 3 hours per day.

If the minor engages in inappropriate behaviour or commits another of-
fence, the court revokes the liberty under surveillance, and imposes a meas-
ure of confinement to a re-educative centre, or a penalty.

c) Confinement to a re-educative centre
The purpose of confining the juvenile to a re-educative centre is to re-
educate him/her. In the re-educative centre, the juvenile can get an appro-
priate education and a professional training which corresponds to his/her
personal skills. This measure is imposed if the other educative measures
prove insufficient.

d) Confinement to a medico-educative centre
The educative measure of confinement to a medico-educative centre is
applied if the juvenile due to his/her physical or psychological condition
needs special medical treatment and special education.
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Both the confinement to a re-educative centre and the confinement to a
medico-educative centre can be exercised for an indefinite time, but the
term of confinement automatically ends when the juvenile turns 18 years
of age.

7.4 There are no special sanctions for distinct groups of people such as the
civil servants, the military personnel etc.

7.5 A. Capital punishment
In 1990, the capital punishment was repealed from the Romanian legisla-
tion by the Decree-Law no.6/January 10. It was replaced by life imprison-
ment. The 1991 Romanian Constitution states in article 22 para.3 that the
death penalty is forbidden. This provision is in accordance with article 1
of the Protocol no.6 to the European Convention of Human Rights, rati-
fied by the Romanian Parliament in 1994.

B. Imprisonment
Imprisonment is defined in the Romanian Penal Code as a principal penal-
ty. The term of imprisonment can range from 15 days to 30 years. The
offence-specific terms are stipulated in the Special Part of the Penal Code.
These do not exceed 25 years.

Life imprisonment is considered a different main penalty with a different
denomination: “life detention”. In the Special Part of the Penal Code, life
detention is mentioned as an alternative to imprisonment.

C. Deprivation of liberty for an indefinite time
The deprivation of liberty which is realised in the form of imprisonment
must always have a fixed length.

However, some custodial measures can be applied for an indefinite time.
The educative measures consisting of the confinement to a re-educative
centre and the confinement to a medico-educative centre can be applied
indefinitely until the offender turns 18. The safety measure of hospitalisa-
tion lasts until the person recovers.

D. Other forms of detention
Besides life detention and imprisonment, the Penal Code does not provide
other forms of detention.

E. Probation and other measures involving supervision
The first elements of probation were introduced to the Romanian penal
system in 1992 when the Penal Code was amended. Regulations concern-
ing the suspension of the punishment’s execution under surveillance were
drawn up on the basis of the French model.
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The necessary infrastructure for the proper implementation of these types
of measures was created 8 years later by Governmental Ordinance no.92/
2000. The purpose of the Ordinance was to regulate the organisation and
execution of the rehabilitation services and the surveillance of the non-
privative sanctions. This Governmental Ordinance was enforced by Law
no.129/2002.

F. Community service
The Romanian penal system includes no statutes on community service.
However, there is a special administrative law regulating the replacement
of administrative imprisonment with community service.

G. Compensation orders
Compensation orders are not perceived as penal sanctions, but are conse-
quent on civil liability.

H. Fine
The Penal Code establishes the fine as a form of principal penalty. The
fine can range from 1,000,000 to 500,000,000 in national currency. The
national currency of Romania is called “leu” (ROL). On November, 30,
2001, the exchange rate of one American dollar was 31,516 ROLs.

Article 63 of the Penal Code sets special limits for the fines.

According to this provision, the fine consists of a sum of money the of-
fender is sentenced to pay.

The specific amounts are fixed according to the following regulations:

If the law provides that an offence is punished by a fine but specifies no
exact sum, the fine is set somewhere between 1,500,000 lei and 100,000,000
lei.

If the law specifies no exact sum, but stipulates that the fine is an alterna-
tive penalty for a maximum of one year’s imprisonment, the fine is set
between 3,000,000 lei and 150,000,000 lei.

Finally, if the law provides that the fine is an alternative penalty for a min-
imum of one year’s imprisonment, the fine is set between 5,000,000 lei
and 300,000,000 lei.

The regulations concerning both the general and the fixed fines were mod-
ified and updated by Law no.169/2002.

I. Other alternatives or substitutes for imprisonment or fine
Execution of the punishment at the workplace
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As provided in article 867, the court may order the execution of the punish-
ment at one’s workplace under the following conditions:

a) the maximum penalty imposed is 5 years’ imprisonment;
b) the offender’s prior convictions amount to a maximum of one

year’s imprisonment.

The execution of the punishment at one’s workplace is not possible if the
minimum sentence for the particular offence is imprisonment for 15 years,
or if the crime committed has caused serious injury, injury leading to death,
or has involved rape or torture.

However, it may be used in certain cases of aggravated theft, if the applied
penalty is no more than 2 years’ imprisonment.

During the execution of the punishment, the convicted person must fulfil
all the duties assigned to him/her. Furthermore, certain restrictions con-
cerning his/her rights are provided by the law.

The execution of the punishment at the workplace may or must be revoked
or cancelled under the conditions stipulated by the law.

7.6 The Penal Code contains a provision concerning the defaulting on the
payment of a fine. If the convicted person, in bad faith, does not pay the
fine, the court may replace the fine with imprisonment within the limits
established by law for the committed offence. The paid part of the fine is
taken into account.

7.7 Besides the principal and additional penalties, the educative measures
and the safety measures presented above, the Romanian penal system does
not stipulate other penal measures.

7.8 As far as the general provisions on sentencing are concerned, article
72 of the Penal Code describes the general criteria. They consist of:

– provisions of the General Part of the Penal Code;
– offence-specific limits established by law;
– social danger caused by the committed offence;
– character of the offender;
– mitigating and aggravating circumstances.

7.9 If the offence relates to traffic, narcotics, firearms, environment or econ-
omy, there are no particular penal sanctions or measures provided – other
than those presented above. However, for traffic violations there are spe-
cial administrative sanctions, such as the suspension of driving license.
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8. Conditional and/or suspended sentence,
probation

8.1 The Romanian Penal Code identifies two types of suspended sentenc-
es: the conditional suspension of the punishment’s execution, and the sus-
pension of the punishment’s execution under surveillance.

Conditional suspension of the punishment’s execution
According to article 81 of the Romanian Penal Code, the court may im-
pose a conditional suspension of the punishment’s execution for a certain
period of time and under the following conditions:

a) the imposed penalty is at most 3 years of imprisonment or a fine;
b) the offender’s prior convictions amount to a maximum of 6

months’ imprisonment;
c) the court believes that the purpose of the penalty is served with-

out its execution.

The conditional suspension of the punishment’s execution is not possible
if the minimum sentence for the particular offence is imprisonment for 15
years, or if the crime committed has caused serious injury, injury leading
to death, or involved rape or torture.

The term of the conditional suspension equals to the term of probation. It
is fixed by adding 2 years to the imposed term of imprisonment.

As far as the penalties by fine are concerned, the term of the conditional
suspension is one year.

Suspension of the punishment’s execution under surveillance
According to article 861, the court may, under the following conditions,
impose a suspension of the punishment’s execution under surveillance:

a) the imposed penalty is at most 4 years of imprisonment;
b) the offender’s prior convictions amount to a maximum of one

year’s imprisonment;
c) the court believes that the conviction is a serious enough warn-

ing, and that the convicted will not commit another offence even
if the penalty is not executed.

The suspension of the punishment’s execution under surveillance is not
possible if the minimum sentence for the particular offence is imprison-
ment for 15 years, or if the crime committed has caused serious injury,
injury leading to death, or involved rape or torture.
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As far as aggravated theft is concerned, the measure may be used if the
applied maximum penalty is 2 years’ imprisonment.

The term of probation in case of a suspension of the punishment’s execu-
tion under surveillance is fixed by adding 2–5 years to the imposed term of
imprisonment.

Both the conditional suspension of the punishment’s execution, and the
suspension of the punishment’s execution under surveillance may or must
be revoked or cancelled under the conditions stipulated by law.

8.2 See 8.1.

8.3 The law does not allow the court to impose a sentence that is only
partially suspended.

8.4 The main distinction between the conditional suspension of the pun-
ishment’s execution and the suspension of the punishment’s execution un-
der surveillance is that the latter requires or enables certain surveillance
measures and obligations.

The convicted must comply with the following surveillance measures:

a) to appear at certain dates before the judge who is responsible for
the surveillance, or before other authorities assigned by the court;

b) to notify in advance of any changes in one’s domicile, of travels
which last longer than 8 days, as well as of the dates of return;

c) to notify and justify any changes in one’s place of work;
d) to give enough information so that his/her living conditions can

be monitored.

Moreover, the court may impose on the convict one or more of the follow-
ing obligations:

a) to attend to various activities, or to a educational or vocational
training course;

b) not to change one’s domicile, or to cross certain geographical
boundaries with the exceptions established by the court;

c) not to attend certain places;
d) not to get in touch with certain individuals;
e) not to drive any vehicles or certain vehicles;
f) to comply with certain measures of control, treatment or assist-

ance, especially during detoxification.
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8.5 The judge responsible for the surveillance or another authority assigned
by the court supervises that the convict complies with the above mentioned
surveillance measures and obligations. Since 2000, the rehabilitation and
supervision services have been in charge of the surveillance in cases of the
suspension of the punishment’s execution under surveillance.

8.6 If the convicted person does not comply with the surveillance meas-
ures and obligations, the court may revoke the suspension of the punish-
ment’s execution, impose the execution of the entire penalty, or extend the
period of probation by not more than 3 years.

8.7 There is a special Governmental Ordinance regulating the organisation
and functioning of services which relate to offenders’ rehabilitation, and
to the supervision of the non-custodial sentences. According to it, these
types of services are organised and supervised by the tribunals. The over-
all management of the services is the responsibility of a special depart-
ment of the Ministry of Justice.

8.8 The functions of the rehabilitation and supervision services include:
– supervising that the convict complies with the surveillance meas-

ures and obligations;
– at the request of the court, drafting evaluation reports on offenders;
– collaborating with public institutions in connection with the sen-

tences imposed on juvenile offenders;
– developing individual counselling for the offenders concerning

their social, group and personal behaviour;
– initiating and developing specialised programs for protecting ju-

veniles and youngsters, as well as for providing them with social
and legal assistance;

– in collaboration with volunteers and representatives of civil, gov-
ernmental and non-governmental organisations, initiating and de-
veloping rehabilitation programs which support the offenders in
their efforts to comply with the conditions imposed by the court;

– if necessary, co-operating with public and private institutions in
locating suitable workplaces, schools and vocational courses for
the offenders;

– in collaboration with prison authorities specialised in assistance
and counselling, developing lucrative programs for inmates which
involve societal, educational or vocational activities.

8.9 While carrying out the said duties, the rehabilitation and supervision
services may collaborate with non-governmental organisations, special-
ists in various fields, local volunteers, and representatives of civil organi-
sations.



52

9. Prison system and after-care of prisoners

9.1. Organisation of the prison system

9.1.1 The General Department of Penitentiaries is a subordinate unit of the
Ministry of Justice.

9.1.2 The Romanian Prison Administration is led by the General Director
and the Deputy General Director. There are several directorates:

– Penitentiary Regime and Detention Safety Directorate (The Pen-
itentiary Regime Department, The Detention Safety Department);

– Human Resources Directorate (Staff Employment and Promo-
tion Department, Professional Training Department, Staff Man-
agement Department);

– Logistics Directorate (Constructions - Investments Department,
Logistics Department, Financial Directorate);

– Budget, Financial and Wages Department;
– Accounting and Methodology Department;
– Education, Studies and Penitentiary Psychology Directorate (Cul-

tural-Educative and Penitentiary Psychology Department, Stud-
ies and Penitentiary Prognosis);

– Public Relations and Secretariat Department;
– Computer and Data Processing Department;
– Penitentiary Control Department;
– Medical Department;
– Disputed Claims Office;
– Organisation and Mobilisation Office.

9.1.3 In Romania, the Government – acting through the Ministry of Justice
– decides on the prison policy, and by so doing lays down the guiding
principles also for the institutional and organisational measures. As far as
legislative measures are concerned, the Parliament and the Government
share the responsibility for finding suitable policies.

9.1.4 The basic principles concerning the execution of penalties are pro-
vided by Law no.23/1969, fundamentally amended in 1973, 1990 and 1992.
This law contains provisions regarding the rights and obligations of the
inmates, their work and wages, the grounds and procedures for their disci-
plinary responsibilities, conditional release, the surveillance of the con-
victs, access rights within the penitentiaries, the execution of the punish-
ment at one’s workplace, the execution of fines, the execution of the com-
plementary penalties, and the execution of the pre-trail detention.
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The Ministry of Justice has issued several Orders in this field:

– the 2001 Order regarding the right to receive audio-visual, musi-
cal and sports equipment;

– the 2001 Order regarding the enforcement methodology of a semi-
open scheme for certain groups of detainees;

– the 2000 Order regulating the religious assistance in prisons;
– the 2001 Protocol on the education and training of the detainees;
– Order regulating the right of correspondence;
– other regulations concerning specific rights of the detainees, such

as the right to purchase food stuffs and other basic commodities,
the right to obtain books and newspapers, visitation rights, the
right to make phone calls, the right of correspondence, and the
right of filing petitions.

The objective of this legal framework is to bring the domestic legislation
into line with the international standards, especially those imposed by the
Rome European Human Rights Convention of 1950, ratified by Law no.30/
1994; the Council of Europe Standard Minimum Rules for the Treatment
of Prisoners; and the Council of Europe Convention for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment, ratified by
Law no.80/1994.

9.1.5 In Romania, the current situation is the following:
– 9 maximum security prisons (also closed and half-open wards):

Aiud, Arad, Bucuresti-Jilava (for transit and remand), Bucures-
ti-Rahova, Craiova, Gherla, Margineni, Poarta Alba;

– 24 closed regime penitentiaries (also half-open wards), includ-
ing one penitentiary with half-open regime (Pelendava) and one
women’s penitentiary (Tîrgsor);

– a penitentiary for juvenile and young offenders: Craiova;
– 3 re-educative centres for juveniles: Gaesti, Tichilesti and Tîrgu

Ocna;
– 5 penitentiary hospitals: Bucuresti-Jilava, Colibasi, Dej, Poarta

Alba, Tîrgu Ocna.

Other units:
– The Military School of Prison Administration: Tîrgu Ocna;
– The Unit for Supplies, Husbandry and Repairs: Bucharest;
– The Sub-unit for supervising and escorting transferees.
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The Romanian prison system

Location Accommodation Overcrowding Ratio: staff- Regime
capacity (places) index prisoners

Aiud 1,750 153% 1 to 8 High security
and half-open

Arad 613 184% 1 to 4 Half-open
Bacau 784 214% 1 to 8 –
Baia Mare 540 193% 1 to 5 –
Botosani 710 130% 1 to 4 –
Braila 668 154 % 1 to 5 –
Bucuresti 1,385 213% 1 to 7 –
Bistrita 837 129% 1 to 6 –
Codlea 640 144% 1 to 5 –
Colibasi 1,105 138% 1 to 6 Half-open
Craiova 1,309 150% 1 to 7 High security
Deva 1,271 141% 1 to 7 –
Drobeta-Turnu
Severin 709 162% 1to 5 –
Focsani 715 190% 1 to 6 –
Galati 590 223% 1 to 6 –
Gherla 1,363 170% 1 to 8 High security
Iasi 1,205 191% 1 to 9 –
Margineni 1,177 159% 1 to 7 High security
Miercurea Ciuc 435 196% 1 to 5 –
Oradea 680 143% 1 to 5 Half-open
Pelendava 50 0% 1 to 1 Half-open
Ploiesti 465 130% 1 to 4 –
Poarta Alba 2,359 120% 1 to 7 Half-open
Rahova 1,335 163% 1 to 4 High security
Satu Mare 588 137% 1 to 5 –
Slobozia 800 158% 1 to 7 –
Timisoara 1,371 147% 1 to 9 –
Targsor 790 127% 1 to 6 Women’s

penitentiary
Targu Mures 470 173% 1 to 5 –
Targu Jiu 500 236% 1 to 5 –
Tulcea 1,415 133% 1 to 6 –
Vaslui 538 176% 1 to 5 –
Bucuresti 773 90% 1 to 2 Penitentiary

hospital
Colibasi 135 163% 1 to 3 Penitentiary

hospital
Dej 257 70% 1 to 2 Penitentiary

hospital
Poarta Alba 323 69% 1 to 4 Penitentiary

hospital
Targu Ocna 274 67% 1 to 1 Penitentiary

hospital
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9.1.6 As it was earlier mentioned, the Romanian prison system for juve-
niles consists of a prison and 3 re-educative centres:

Location Accommodation Overcrowding Ratio: staff- Regime
capacity (places) Index prisoners

Craiova 558 107% 1 to 2 Penitentiary for
minors and
youngsters

Gaesti 729 79% 1 to 2 Re-educative
centre for
minors

Tichilesti 419 131% 1 to 2 Re-educative
centre for
minors

(There is no data available on the Tîrgu Ocna re-educative centre.)

According to Article 32 of the Romanian Constitution, the right to educa-
tion is guaranteed by general compulsory education, and by the education
provided by high schools and vocational schools. The penitentiary and the
re-educative centres for minors develop special programmes in collabora-
tion with the Ministry of Education and Research.

The General Directorate of Penitentiaries has introduced a new strategy
on minor offenders. This strategy is based on the enforcement of the Con-
stitutional provisions regarding the fundamental human rights and freedoms,
and on the International Convention of the Rights of the Child. The reha-
bilitation of minors is among the principal objectives.

To this end, the General Directorate of Penitentiaries has organised a unique
experiment on the European scale: a new re-educative centre for minors
was founded in Tîrgu Ocna near the Military School of Non-commissioned
Officers. The goal of this experiment is twofold: firstly, to rehabilitate ju-
venile offenders, and secondly, to train new penitentiary personnel.

9.1.7 According to the Criminal Procedure Code, the enforcement of the
conviction belongs to the executive court, i.e. the court of first instance.
The executive court sends the convict to the closest place of detention. If
the convict is a female or a minor, he/she is sent to one of the special units
mentioned above.

9.1.8 Since a number of old prisons are still in use, the Romanian prison
system allows more than one prisoner to be housed per cell. At present,
overcrowding poses a major problem. In mid-2001, the average percent-
age of overcrowding was approximately 44%.
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9.1.9 During the first 7 months of 2001, over 13,000 of the average 50,000
persons held in custody have carried out various lucrative activities:

a) approximately 7,000 have performed paid work;
b) approximately 6,000 have performed activities for the benefit of

the place of detention.

(Currently, the latter are not remunerated; all the other activities are paid.)
In 2001, the main socio-educative and psycho-therapeutic activities in-
cluded:

– programmes of self-development for prisoners and minors;
– schooling (primary and lower secondary school);
– vocational training;
– arts, sports, promotion of multi-culturalism;
– penitentiary social assistance;
– therapeutic programmes for prisoners and minors;
– studies and researching;
– local broadcasting;
– journals/reviews.

There are 78 clubs, 61 school classes, and 49 sports grounds located at the
penitentiary establishments.

9.1.10 According to Law no.23/1968, a convict whose behaviour whilst in
prison has been good, and who has served 1/5 of his/her sentence, may
work outside the penitentiary. These provisions do not apply to recidivists
or to persons who have been convicted of serious offences such as homi-
cide or crimes against peace and humanity.

As far as education is concerned, there are various special programmes
available. Convict’s age and status are taken into account.

9.1.11 In case of serious family crisis or other such situations, Law no.23/
1968 on the enforcement of the penalties allows a special furlough of no
more than 5 days to be granted to a convict whose behaviour whilst in
prison has been good.

9.1.12 The Romanian Penal Code criminalises the escape from legal hold
or detention. According to article 269, the punishment for this offence is
imprisonment of 6–24 months. If the escape involves violence, use of weap-
ons or other instruments, or is committed by two or more persons together,
the punishment is 2–8 years of imprisonment. The punishment imposed
for the escape is added to the prior sentence as long as the total term of
imprisonment does not exceed the maximum term of 30 years. An attempt
is also a penal offence.
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9.1.13 In Romania, there are no significant minorities among the prison-
ers, with the exception of the Roma. The following data is from 2000:

No. Nationality Total Percentage

1. Romanian 40643 84.2
2. Hungarian 1980 4.1
3. Roma 5001 10.4
4. Turkish 295 0.6
5. Arabian 45 0.09
6. Chinese 15 0.03
7. Moldavian 92 0.2
8. Ukrainian 31 0.06
9. Others 194 0.4

9.1.14 In 1996, Romania ratified the European Convention on the transfer
of sentenced persons by passing the Law no.76/1996. In 1999, the Addi-
tional Protocol to this Convention was also ratified by the Government
Ordinance no.92/1999. Although these international instruments are al-
ready part of the national legislation, a special law on the transfer of the
persons convicted abroad, Law no.756/2001, has been adopted.

9.2 Conditional release (parole), pardon and after-care

9.2.1 Conditional release means that the convict is released from the pen-
itentiary before the entire penalty has been served. The Romanian Penal
Code stipulates that the release is continued only if the convict does not
commit another crime between the time of his/her release and the termina-
tion of the entire penalty.

9.2.2 Conditional release and life imprisonment
It is worth mentioning that according to article 551 of the Penal Code, an
offender sentenced to life imprisonment may be conditionally released af-
ter 20 years if he/she has demonstrated discipline and improved attitude,
and has been hard working. The convict’s criminal record is also taken
into account.

Under the same conditions, a convicted male over 60 years of age and a
female over 55 may be conditionally released after serving 15 years.

The sentence is considered served if the convict has not committed a new
crime within 10 years from the release.
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Conditional release and imprisonment
According to article 59 of the Penal Code, the following conditions are
taken into account when deciding on conditional release:

– if the term of imprisonment is no longer than 10 years, two thirds
of the sentence have been served. If the term exceeds 10 years,
the limit is three quarters;

– convict is hard working, and has demonstrated discipline and
improved attitude;

– criminal record.

If the convict has committed an offence of negligence, and the term of
imprisonment does not exceed 10 years, the conditional release may be
granted when at least half of the sentence has been served. If the term of
imprisonment exceeds 10 years, the limit is two thirds.

There are also special provisions regarding the conditional release of juve-
nile and elderly offenders, concerning especially the reduction of the time
limits described above.

Article 61 of the Penal Code provides that a sentence is considered served
if the convict does not commit another crime between the time of his/her
release and the termination of the entire penalty.

If the released convict, however, commits a new crime before the termina-
tion of the sentence, the court, after taking into account the seriousness of
the crime, may either continue the release or revoke it. If the release is
revoked, the penalty imposed for the new offence is added to the remain-
ing term of the original offence. However, the extension may be not more
than 5 years.

The revoking of the release is obligatory when the offender has committed
a homicide or a premeditated crime resulting in a person’s death or other
very serious consequences, or when he/she has committed a crime against
state security, or peace and humanity.

9.2.3 In addition to the provisions presented above, there are no other gen-
eral or special conditions stipulating the conditional release.

9.2.4 Matters related to the conditional release fall under the jurisdiction
of the courts operating within the area of the penitentiary. The court bases
its decision on documents presented by a special committee established at
each penitentiary, or on the convict’s own appeal.

9.2.5 According to the Romanian legislation, conditional release is not
supervised.
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9.2.6 As presented in 9.2.2. above, the conditional release may or may not
be revoked if a new offence is committed.

9.2.7 The Romanian Penal System makes a clear distinction between a
pardon and an amnesty. A pardon means that the execution of the penalty
is totally or partially revoked, or that a penalty is replaced by another,
lighter punishment. An amnesty, on the other hand, removes the criminal
responsibility for the committed offence. In accordance with article 72
para.3 let.g) of the Romanian Constitution, the Parliament regulates by an
organic law the granting of amnesties and collective pardons (an organic
law is a law which becomes effective after being seconded by more than
one- half of the parliamentarians). Furthermore, the President of Romania
can grant individual pardons (article 94 let.d) of the Romanian Constitu-
tion).

9.2.8 There are certain institutions, both governmental and non-govern-
mental, involved in the after-care of offenders. The most important gov-
ernmental institutions are the rehabilitation and supervision services set
up under the authority of the Ministry of Justice.

9.2.9 These services collaborate with volunteers and non-governmental
organisations in initiating and developing special programs for locating
available workplaces, schools and vocational training courses for the former
inmates.
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10. Reformation plans

10.1 When its role as the consolidator of the Romanian legislation is taken
into account, the Ministry of Justice is in key position when the substantial
reform in the criminal justice system is promoted.

The reform will focus on the independence and impartiality of justice, har-
monising the domestic legislation with the acquis communautaires, pro-
tecting the human rights, and creating a permanent partnership between
the authorities and civil society.

The legislative reform represents an essential element in the criminal jus-
tice system reform. Special committees have thus been founded to review
the following domains:

judicial organisation,
penal legislation,
criminal procedure legislation,
legislation related to the execution of penalties.

A. The legislation on judicial organisation will focus on the following sub-
jects: consolidating the role and jurisdiction of the Superior Council of
Magistrates; founding specialised courts, especially tribunals for minors;
organising continuous training for the magistrates, especially in the field
of probation and cases involving minor offenders; international aspects or
mutual legal assistance, combating corruption, money laundering and or-
ganised crime; introducing a panel of two judges to first instance trials;
and establishing an IT network for courts. The draft of the new Law on
judicial organisation is being deliberated by magistrates nation-wide.

B. The penal legislation will be reviewed in the context of the European
legislative unification process. A special committee has been founded to
elaborate the New Penal Code of Romania in this respect. The major re-
forms of the Penal Code will include establishing criminal responsibility
for legal persons, the possibility of using community service as a means of
sanctioning, and creating the necessary legal instruments for fighting new
forms of criminality. The committee will, furthermore, take the economic
and financial offences under consideration. Special attention will also be
paid to creating effective alternatives to imprisonment and, more general-
ly, to reforming the framework of penal sanctioning. Creating a special
legislation on cyber-crime is also on the agenda.
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The new penal legislation will be consistent with the most recent interna-
tional or European instruments signed or ratified by Romania. These in-
clude The European Criminal Law Convention on corruption, The Euro-
pean Convention on cyber-crime, the European Convention on Money
Laundering, Search, Seizure and Confiscation of the Proceeds from Crime,
the United Nations Convention against Transnational Organised Crime,
its additional protocols, and the International Criminal Court Statute.

C. Due to the fact that the criminal procedure legislation constitutes the
primary instrument for enforcing the substantive penal provisions, the re-
form of the Romanian Criminal Procedure Code will reflect the new penal
legislation. Furthermore, the Code is to be amended in accordance with
the standards imposed by the jurisprudence of the European Court of Hu-
man Rights, and the Romanian Constitutional Court. Reflecting the per-
manent duality between due process and crime control, the Romanian crim-
inal procedure legislation will contain new provisions related to pre-trial
detention, searches, and the interception of conversations and correspond-
ences. The status and security of witnesses will be ensured by implement-
ing new provisions regarding witness protection.

A draft Law that substantially amends the Criminal Procedure Code, and a
draft Law on witness protection have been adopted by the Romanian Sen-
ate, and submitted to the Romanian Chamber of Deputies for deliberation.

D. The present legislation on the execution of penalties will undergo pro-
found changes when the new legislation, in line with the international stand-
ards, is adopted.

In 2001 and 2002, important steps were taken in order to criminalise ille-
gal activities which pose a serious threat to public security. In this connec-
tion, it is worth mentioning that human trafficking, together with all its
social and economic implications, constitutes a phenomenon that has
reached worrying dimensions. In order to suppress it, a special Law has
been adopted to prevent and combat human trafficking. The law includes
provisions regarding the prevention of trafficking, the penal measures, vic-
tims’ protection and assistance, enforced judicial procedures, as well as
the promotion of international co-operation.

The rapid societal development creates new forms of criminality, and pos-
es an implicit, yet permanent challenge for legislators. The recent events
of September 11, 2001 clearly demonstrate this fact.

Among the most recent legislative measures taken by Romania in its effort
to fight terrorism are: The Government Emergency Ordinance no.141/2001
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on sanctioning certain acts of terrorism, and the Government Emergency
Ordinance no.159/2001 on preventing and combating the use of financial
banking system for financing acts of terrorism. These Government Emer-
gency Ordinances were passed by the Parliament in 2002.

For combating illegal migration, the Government adopted the Emergency
Ordinance no.112/2001 on sanctioning certain actions committed abroad by
Romanian citizens or by persons who are not Romanian citizens, but who
reside in the country. The Ordinance has been approved by the Parliament.

At the institutional level, the National Committee for Crime Prevention
was recently established (Governmental Decision no.763/2001). It is to
operate as a part of the criminal justice system.

A modern draft Law on organised crime has been approved by the Gov-
ernment, and submitted to the Parliament for deliberation.

10.2 Romanian legislators are considering different possibilities for estab-
lishing sanctions alternative to imprisonment. The objective is to reduce the
use of imprisonment, and consequently, to expand the use of non-custodial
sanctions. In 2000, for example, the Penal Code was amended to provide
more variety to applying the suspensions of the punishment’s execution.

10.3 As a reaction to both the domestic needs and international influences,
there has been a tendency to increase penalties and create new offences:
During the past decades, new offences related to environmental issues,
firearms, certain economic issues, copyright, money laundering, recent drug
trafficking trends, human trafficking, and new forms of terrorism have been
created. At the same time penalties for serious violent offences, especially
domestic violence, have been increased.

Although there has been no official evaluation of the results of such ten-
dencies, the preventive effects are indisputable.

10.4 An important step in providing special protection and assistance for
victims was taken by adopting the Law on preventing and combating hu-
man trafficking. This law grants special physical, legal and social protec-
tion and assistance for victims, especially when they are women or chil-
dren. At the institutional level, the law stipulates that 9 Centres for Assist-
ing and Protecting the Victims of Human Trafficking are to be founded.

Furthermore, a draft Law concerning the protection of victims, in line with
the relevant international standards, especially the European Convention
on the Compensation of Victims of Violent Crimes, is being elaborated.
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11. Statistics and research results on crime and
criminal justice

Total number of persons convicted
Here, “Total” refers to all persons convicted, not just to those who have
been convicted for the offences mentioned in the table below.

Year 1995 1996 1997 1998 1999 2000

Total 101705 104029 111926 106221 87576 75407

Premeditated
homicide 1924 2039 2082 1989 1865 1456
Assault 2031 2221 2685 2837 2440 2578
Rape 1005 969 985 776 727 627
Robbery 3175 3064 2744 3174 3058 2670
Theft 48330 49062 49962 44206 33729 27411
Drug offences 240 359 357 279 267 178

In this table, the data on homicides refers to homicides, aggravated homi-
cides and infanticides.

Assault includes physical injury and aggravated physical injury.

This statistic presents an increasing trend from 1995 to 1997. After 1997,
the number of offences has fallen by approximately 25%.

The same curb characterises almost all the offences. The most frequent
offence is theft.

Number of women and minors among the convicted in 2000

Number of women Number of minors

Total 10361 6738
Premeditated
homicide 118 60
Assault 200 82
Robbery 237 513
Theft 2475 5019
Drug offences 23 8

When compared to the total number of persons convicted, the percentage
of women and minors has decreased. The most common offence among
this segment is theft, followed by robbery.
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Type of sanctions imposed in 1999

Here, “Total” refers to all sanctions imposed, not just to sanctions imposed
for those offences mentioned in the table below.

Type of Total Fines Non- Suspended Unsuspended
offence sanctions & custodial  custodial custodial

measures sanctions & sanctions & sanctions &
measures measures measures

Total 87576 19169 20266 1154 45415
Premeditated
homicide 1853 2 49 0 1800
Rape 727 2 19 1 705
Robbery 3058 17 115 4 2850
Theft 33729 356 2845 196 24283
Drug offences 267 20 22 2 222

Non-custodial sanctions and measures include non-custodial measures for
juveniles, as well as suspensions under certain conditions after a conviction.

Suspended custodial sanctions and measures include suspended prison sen-
tences with supervision, and suspended custodial measures for juveniles.

Unsuspended custodial sanctions and measures include imprisonment, im-
prisonment of juveniles, and unsuspended custodial measures for juveniles.

In 1999, more than 50% of all offenders were convicted to an unsuspended
custodial sanction and measure. This reflects the trend of using the impris-
onment as the primary sentence.

Number of convictions by length of unsuspended custodial sanctions
and measures imposed in 1999

Type of Total un- Under 12 months 60 months 120 months Life
offence suspended 12 months & less than & less than & over

custodial 60 months 120 months
sanctions

Total 45415 12610 24316 3174 749 13
Premeditated
homicide 1800 10 558 615 530 12
Rape 705 9 275 247 77 0
Robbery 2879 58 1149 1128 72 0
Theft 27312 7213 15709 874 29 0
Drug offences 222 86 104 9 11 0

The most common convictions are between 12 and 60 months. It is evi-
dent that life imprisonment is an exception, usually imposed for aggravat-
ed homicide.
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Prison population (including pre-trial detainees): STOCK

STOCK: on 1 September 1995 1996 1997 1998 1999 2000

Total 46,454 43,609 44,227 51,310 51,396 49,682

of which: Pre-trial detainees 10,646 10,895 10,346 6,555 5,330 5,523
of which: Female 1,604 1,571 1,782 2,081 2,017 1,932
of which: Aliens 413 429 427 322 311 288
of which: Minors 2,872 2,446 2,478 2,429 1,856 1,599

Prison population (including pre-trial detainees): FLOW

FLOW: number
of entries/receptions 1995 1996 1997 1998 1999 2000

Total 46,333 43,160 44,800 44,027 38,613 35,622

“Stock” refers to the number of prisoners or offenders under the supervi-
sion or care of the correctional services at the given date, 1 September.

“Flow” refers to the number of entries into penal institutions, or commence-
ments of supervision or care by the correctional services.

The tables cover all penal institutions of whatever nature that fall under
the responsibility of the prison administration: institutions for those held
in pre-trial detention on remand and institutions for sentenced prisoners,
including those reserved for special groups (e.g. institutions for minors).
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APPENDIX

1. Demographic issues

1.1 What is the total population as of 1 January 20___?

1.2 What is the minimum age of criminal responsibility? Is this an absolute limit,
or are courts allowed discretion on a case-by case basis? What is the total popu-
lation that has reached this minimum age?

1.3 What is the age at which full (adult) criminal responsibility is reached? What
is the total population that has reached this age?

1.4 What is the total number of non-natives (aliens) as of 1 January 20___?

1.5 What are the most important nationalities represented among these non-na-
tives?

1.6 What proportion of the population lives in urbanized areas? (What is the
definition of urbanized areas used in your country?)

1.7 How many people are employed? What percentage of the employed are male?
How large is the unemployment rate?

2. Criminal law statutes

2.1 Please provide a brief history of your Penal Code. When was it enacted? Has
it been influenced by foreign Penal Codes and, if so, by which? What have been
the major reforms of the Penal Code since 1945?

2.2 In what languages has the Penal Code been officially published? What trans-
lations are available (English, French, German, Spanish, Russian, other)? Please
provide the bibliographical references and, if available, the international stand-
ard book number (ISBN).

2.3 What other main statutes contain definitions of criminal offences, such as
narcotics offences, traffic offences, environmental offences or economic offenc-
es? Please list these statutes, with their date of enactment and describe in brief
their content. Should violation of these statutes be deemed an administrative in-
fraction or transgression, please note this.

3. Procedural law statutes

3.1 Please provide a brief history of your Code of (Criminal) Procedure. When
was it enacted? Has it been influenced by foreign procedural codes and, if so, by
which? What have been the major reforms of the Code since 1945?
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3.2 In what languages has the Procedural Code been officially published? What
translations are available (English, French, German, Spanish, Russian, other)?
Please provide the bibliographical references and, if available, the international
standard book number.

3.3 What other main statutes contain provisions on criminal procedure? Please
list these statutes, with their date of enactment and describe in brief their content.
If your country has a system of administrative penal offences, please refer also to
the statute which contains the applicable procedural provisions.

3.4 Is there a special statute on juvenile offenders? Please give the date of enact-
ment and describe in brief its content.

4. The court system and the enforcement of criminal justice

4.1 Please provide a brief history of the statute on the organization of the court
system (if separate from the Code of Procedure). When was it enacted? What
have been the major reforms of this statute since 1945?

4.2 In what languages has this statute been officially published? What transla-
tions are available (English, French, German, Spanish, Russian, other). Please
provide the bibliographical references and, if available, the international stand-
ard book number.

4.3 What other main statutes contain provisions on the organization of the court
system? Please list these statutes, with their date of enactment and describe in
brief their content.

4.4 What statutes contain provisions on the organization of the police, the bar,
and the prison and probation agency?

4.5 Is there a special statute on criminal procedure in the case of juvenile offend-
ers? Please give the date of enactment and describe in brief its content.

5. The fundamental principles of criminal law and procedure

5.1 Is the principle of legality established in the Penal Code? If so, please annex
an English translation of the relevant provision.

5.2 What division of offences (e.g. crime/delit/contravention or Vegrehen/Ver-
brechen) is made by the Penal Code, and on what criteria is this division based?
Is the same division used in other criminal law statutes as well and, if not, what
divisions are used?

5.3 What are the minimum and maximum ages at which an offender is dealt with
as a juvenile? What is the minimum age at which an offender is dealt with as an
adult offender?
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5.4 Is strict liability1  for certain offences or categories of offences recognized in
the Penal Code? If yes, for which offences?

5.5 Is strict liability for certain offences or categories of offences recognized
elsewhere in criminal law? If yes, for which offences?

5.6 Is criminal responsibility restricted to individuals, or can also groups of per-
sons be held responsible (“corporate responsibility”)?

5.7 What grounds for justification are expressed in the Penal Code? Apart from
these written grounds, are other grounds recognized in case law?

5.8 What time limits bar prosecution of criminal offences?

5.9 Is the Penal Code divided into a general part and a special part? If not, is
another division used? In order to provide an overview of the contents of the
Penal Code, please append a table of contents that provides the titles of parts and
chapters of the Penal Code.

5.10 Please provide an English translation of the legal definition of (a) murder,
(b) intentional homicide, (c) robbery, (d) (ordinary, simple) assault, and (e) (ordi-
nary, simple) theft. What aggravating circumstances are mentioned in the Penal
Code in the cases of assault and theft?

6. The organization of the investigation and criminal procedure

6.1. General issues

6.1.1 Please describe briefly the main aspects of ordinary criminal procedure
(for example, how is the procedure initiated, how is evidence gathered and pre-
sented, who is summoned, what is the role of counsel, who has the right to be
heard, who presents questions).

6.1.2 Does the pre-trial phase have an inquisitorial or an accusatorial character?

6.1.3 At what stage is the pre-trial phase deemed to end, and the trial stage to
begin?

6.1.4 Does the trial phase have an inquisitorial or an accusatorial character?

1 Strict liability means that a statute imposes criminal sanctions for an unlawful act with-
out requiring that the criminal intent of the offender be demonstrated.
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6.1.5 Does your system recognize the role of the examining judge (jude
d’instruction, Untersuchungsrichter), and if so, what is the function of the exam-
ining judge?

6.1.6 Is the Code of Judicial Procedure divided into a general part and a special
part? If not, is another division used? In order to provide an overview of the
contents of the Code of Judicial Procedure, please append a table of contents that
provides the titles of parts and chapters of the Code.

6.2 Special issues

6.2.1 Please describe briefly the stages of apprehension, arrest and pre-trial de-
tention as recognized in your system.

6.2.2 What are the legal prerequisites for the application of apprehension / arrest
/ pre-trial detention?

6.2.3 Who decides on the application of pre-trial detention?

6.2.4 Is the maximum term of pre-trial detention determined in law? Is there any
trend towards shortening this maximum term?

6.2.5 Who may request a review of the decision to hold a suspect in pre-trial
detention, and/or does the law prescribe an automatic review of this decision at
regular intervals?

6.2.6 How is the term of pre-trial detention to be deducted from the sentence?

6.2.7 What are the general legal remedies (appeal) against a decision by the court
of first instance?

6.2.8 May a case be tried in the absence of the defendant?

6.2.9 Please describe briefly the main rules of evidence (types of admissable
evidence, methods of acquiring evidence and the assessment of evidence).

6.3 The organization of detection and investigation

6.3.1 What is the composition and internal organization of the national agency
responsible for the detection and investigation of criminal offences?

6.3.2 Who supervises and controls this activity?

6.3.3 Is this agency subject to written or oral instructions by the prosecution
agency in the investigation of specific offences?

6.3.4 Do special law enforcement agencies exist for the detection and investiga-
tion of (1) traffic offences, (2) narcotics offences, (3) firearms offences, (4) envi-
ronmental offences, (5) economic offences, or other major offence categories?
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6.4 The organization of the prosecution agency

6.4.1 What is the composition and internal organization of the national prosecu-
tion agency?

6.4.2 What are the main duties and powers of the prosecution agency in criminal
cases?

6.4.3 Is the prosecution agency a dependent or independent body? Are its deci-
sions subject to review by another body? Who is vested with the right to issue
directives to the prosecution agency regarding (a) general prosecution policy and
(b) prosecution of specific cases?

6.4.4 What possibilities exist in your system for the police or the prosecution
agency to close a criminal case officially on the basis of, for example, composi-
tion, caution or simplified procedure?

6.5 Organization of the courts

6.5.1 What is the composition and internal organization of the court system?

6.5.2 What courts deal with criminal offences as the first instance and as the
appellate level?

6.5.3 What are the main rules of jurisdiction?

6.5.4 What criminal offences are tried by a full bench and what are tried by a
single judge?

6.5.5 What forms of participation by laypersons are recognized in your system?
What questions are they competent to decide?

6.5.6 What is the highest court in criminal matters? Is it competent to review a
decision in full, is its review limited to the issues appealed, or is it restricted to
controlling due process and the fairness of the procedure?

6.5.7 What is the significance of decisions of this highest court as precedents?

6.6. The Bar and legal counsel

6.6.1 What are the legal rights of the Bar during the pre-trial stage?

6.6.2 Does the suspect have the right to counsel immediately upon apprehension
/ arrest by the police? Does the suspect have this right during pre-trial detention?

6.6.3 Is cost-free legal aid provided to (1) those who are apprehended / arrested
by the police, (2) those held in pre-trial detention, and/or (3) those charged with
an offence? If so, under what conditions is cost-free legal aid provided?
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6.6.4 What qualifications must a member of the Bar or legal counsel fulfill?

6.7 The position of the victim

6.7.1 Does your system recognize a legal definition of “victim” (“injured per-
son”, “complainant”)?

6.7.2 Does the victim have an officially recognized role in pre-trial proceedings,
for example in the presentation of evidence or in questioning?

6.7.3 Does the victim have legal remedies against a decision of the police or the
prosecutor not to proceed with a case?

6.7.4 Does the victim have the right to present civil claims in connection with
criminal proceedings? Are there any restrictions on this right?

6.7.5 Does the victim have the right to present criminal charges and/or to be
heard on the charges presented by the public prosecutor?

6.7.6 Does the victim have the right to counsel?

6.7.7 Does the victim have the right of appeal?

6.7.8 Is the victim assisted by the State in claiming compensation from the of-
fender?

6.7.8 Does the victim have the right to State compensation for injuries or loss
caused by crime? If so, please describe briefly the system used.

6.7.9 Does your country have national and/or local victim support schemes? If
so, please describe these schemes briefly, including the extent to which they are
supported by the State.

7. Sentencing and the system of sanctions

7.1 What classification of sanctions is given in the Penal Code?

7.2 Does the Penal Code distinguish between punishments and measures and/or
between principal and additional punishments?

7.3 Does the Penal Code or another statute provide special sanctions for juve-
niles? If so, please describe these provisions.

7.4 Does the Penal Code or another statute provide special sanctions for civil
servants, military personnel or other major groups?
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7.5 Please provide information concerning the provisions on the following sanc-
tions:
* capital punishment;
* imprisonment (what is the general minimum and maximum);
* deprivation of liberty for an indeterminate period;
* other forms of detention (what is the general minimum and maximum);
* probation and other measures involving supervision;
* community service;
* compensation orders;
* fines and/or day-fines (what is the general minimum and maximum;
* how is the size of the day-fine calculated)
* (other) alternatives or substitutes for imprisonment or fine.

7.6 In case of default of payment of a fine, may a fine be converted into imprison-
ment or another sanction? What is the term of such imprisonment, or the severity
of such sanction? Who determines the conversion?

7.7 What measures (for example withdrawal of license, restriction of rights) may
be imposed on adults as a reaction to an offence? In what cases can such meas-
ures be imposed, and for how long?

7.8 Does the Penal Code (or other statute) contain general provisions on sentenc-
ing? If so, please explain them briefly.

7.9 What general or specific sanctions or measures are used for (1) traffic of-
fences, (2) narcotics offences, (3) firearms offences, (4) environmental offences,
and (5) economic offences?

8. Conditional and/or suspended sentence, and probation

8.1 Please describe the basic provisions concerning the conditional and/or sus-
pended sentence.

8.2 For what offences and what sentences may the conditional or suspended sen-
tence be applied?

8.3 May the court impose a sentence that is suspended only in part?

8.4 What general or special conditions may be attached to a conditional or sus-
pended sentence?

8.5 Who supervises compliance with such conditions?

8.6 What is the procedure followed if an offender is in breach of a condition, and
what are the possible consequences?
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8.7 What are the main lines of the organization of the probation service on the
national and the regional level?

8.8 What are the main functions of the probation service?

8.9 What is the role of volunteers in probation activities?
9. The prison system and after-care of prisoners

9.1. Organization of the prison system

9.1.1 Does the prison administration form part of the Ministry of Justice? If not,
under which Ministry does it function?

9.1.2 What are the main lines of the organization of the prison administration?

9.1.3 Who is responsible for the development of prison policy?

9.1.4 Please describe briefly the main legislation on the enforcement of prison
sentences and fines, and on the legal position of prisoners.

9.1.5 Please describe briefly the prison system in your country (the number, size
and classification of prisons: high security, semi-open, open, night prisons etc.).

9.1.6 Please describe briefly the juvenile prison system in your country.

9.1.7 Who decides on the placement of prisoners in different prisons?

9.1.8 Does your system allow more than one prisoner per prison cell?

9.1.9 What activities are convicted prisoners and pre-trial detainees required to
participate in (prison work, education, other)?

9.1.10 Under what conditions can a prisoner work or pursue education outside
the prison?

9.1.11 Under what conditions can a prisoner be granted a furlough?

9.1.12 Is absconding from prison deemed a criminal offence, and if som what is
the minimum and maximum penalty imposed?

9.1.13 Do your prisons contain any significant minority categories of prisoners
(e.g. aliens)?

9.1.14 Is your country a contracting party to an international convention on the
transfer of prisoners to their home country in order to serve a prison sentence
imposed by a judge abroad?
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9.2 Conditional release (parole), pardon and after-care

9.2.1 Please describe the basic provisions concerning conditional release (pa-
role).

9.2.2 Under what legal conditions may a prisoner be released conditionally, and
what is the minimum term to be served?

9.2.3 What general or special conditions may be attached to conditional release?

9.2.4 Who decides on conditional release?

9.2.5 Who supervises compliance with the conditions?

9.2.6 What is the procedure followed if an offender is in breach of a condition,
and what are the possible consequences?

9.2.7 Which person or agency is empowered to grant pardon or amnesty?

9.2.8 Please describe briefly how the after-care of released prisoners is organized
in your country.

9.2.9 What functions does this organization have (assistance in providing hous-
ing and employment, counselling services, etc.)

10. Plans for reform

10.1 Are there any major reforms related to the issues dealt with in this question-
naire that are now under discussion and that are planned to come into force dur-
ing the following five years? If so, please describe briefly the purpose of the
reforms, and what agency or committee is preparing the reforms. Please provide
bibliographical references if available.

10.2 Is there a tendency in your country to reduce the use of imprisonment and/
or to expand the use of non-custodial sanctions? If so, please describe briefly the
reasons for this tendency and the results achieved.

10.3 Is there a tendency in your country to increase sentences for certain offenc-
es (e.g. narcotics offences, environmental offences, certain serious economic of-
fences, certain serious violent offences)? If so, please describe briefly the rea-
sons for this tendency and the results achieved.

10.4 Is there a tendency in your country to increase the support provided to vic-
tims of offences? If so, please describe briefly the reasons for this tendency and
the results achieved.
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11. Statistics and research results on crime and criminal justice

Please prepare a short (ca. 3-5 page) summary of crime trends and the operation
of criminal justice in your country over the past decade, using available statistics
and research results.

Such a summary might include indicators on, for example, the following:
– trends in homicide, robbery, assault and theft (NB question 5.10)
– clearance rate
– number of convicted offenders
– number of different sanctions imposed
– trends in the use of imprisonment and in the total prison population.

12. Bibliography

Please provide a list of general references in crime and criminal justice in your
country, with particular attention to references available in the major internation-
al languages.


